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BOULDER COUNTY PLANNING COMMISSION

AGENDA ITEM #5

May 16, 2012
Afternoon Session — 1:30 PM

Commissioners’ Hearing Room, Third Floor
Boulder County Courthouse, 1325 Pearl Street

FROM: Peter L. Fogg — Manager, Long Range Policy Team
DATE: May 16, 2012
RE: Docket BCCP-12-0001: Amendments to Oil and Gas Policies

Request for Planning Commission to authorize initiation of an oil and gas
policies amendment process.

Action Requested: Authorization

Public testimony will not be taken

SUMMARY The Board of County Commissioners have adopted two resolutions, the first
initially imposing and the second extending a moratorium on Boulder County from accepting
applications for oil and gas drilling until no later than February 4, 2013 (Resolutions 2012-16
and 2012-46). During that period county staff is directed to analyze whether the existing
county Comprehensive Plan and county regulations pertaining to oil and gas activities are
sufficient to protect the public health, safety and welfare, or whether an amended
Comprehensive Plan and amended regulations will be necessary to adequately mitigate
impacts. By Colorado statute it is the duty of the planning commission to make, adopt and
amend a “master” or comprehensive plan for the physical development of the unincorporated
territory within the county. For a plan amendment process to proceed, authorization must be
granted by the planning commission. Staff is requesting that authorization.

EXHIBITS A: BOULDER COUNTY COMMISSIONERS RESOLUTION 2012-16
B: BOULDER COUNTY COMMISSIONERS RESOLUTION 2012-46
C: STAFF PACKET FOR BOCC PUBLIC HEARING MARCH 1, 2012
D: COUNTY WEBSITE FOR INFORMATION ON OIL AND GAS

BACKGROUND Advances in technology and enhanced extraction methodologies for
tapping oil and gas resources, coupled with favorable economic factors, have led to a
substantial increase in oil and gas activities within the Wattenburg Field and other geologic
formations underlying Boulder County. Concerns about the variety of impacts that are and
might be associated with drilling have led to the Boulder County Commissioners imposing a
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six month moratorium on accepting applications for such activities (Resolution 2012-16).
Following a public hearing on March 1, 2012 the Commissioners extended the moratorium to
no later than February 4, 2013 (Resolution 2012-46).

The attached Exhibits provide in-depth coverage of the situation in oil and gas drilling, staff
presentations and assessments, and other supporting materials that have led to the enactment
of the moratoria and staff’s request for Planning Commission to authorize an amendment
process. See particularly the County Commissioners’ findings #1 — 6 on pages two and three
of Exhibit B.

The current Comprehensive Plan policies dealing explicitly with oil and gas drilling are
found in two sections or Elements of the Plan:

Geology Element (Adopted 1980): 2.06 The county shall regulate the exploration for,
development of, and production of petroleum, natural gas, and geothermal
resources as well as all accessory activities related thereto, to the extent permitted
by state statutes

Agricultural Element (Adopted 1997): 2.02 Qil and gas exploration, development,
and production activities which affect agricultural operations shall be designed to
minimize impacts to agricultural lands and water resource systems.

2.03 Reclamation and restoration plans shall be required upon permitting and be
implemented upon plugging and/or removal of all oil and gas well and production
facilities, or upon abandonment, and shall include all appropriate measures to
return the land to productive agriculture.

2.04 The county shall use its regulatory authority to minimize the impacts of oil and
gas operations on agricultural lands and ensure complete restoration of the area
through the use of financial bonds, other forms of financial security or other
appropriate regulatory measures to the extent authorized by law.

e Infrastructure Development on Ag Lands: 2.01 The county shall discourage
the placement of new utility infrastructure upon agricultural lands. The
county supports using existing easements or other public rights-of-way to
minimize the impacts to agriculturally productive land.

2.01.01 If a thorough analysis of alternatives concludes that routing/siting of
facilities is necessary on or across agricultural lands, all construction activities
will be located and performed so as to minimize disturbance to agricultural
resources.

2.01.02 If the infrastructure location is determined necessary, infrastructure
construction activities across agricultural lands should not occur during the
growing season.

2.01.03 Any agricultural lands and water resource systems disturbed by
infrastructure construction shall be restored to their former productivity.

PROCESS Staff proposes to undertake an assessment of these policies as well as others in
the BCCP between May 16" and early June in consultation with the County Attorney’s
Office and other county departments. Research into what other local jurisdictions’ plans say



or are contemplating regarding oil and gas activities will be conducted. Other sources of
information and guidance may also be sought. This effort could be considered a “gap
analysis” about the sufficiency of existing policies to meet the County Commissioners’
directives for protecting public health, safety and welfare to the greatest extent possible under
current state statutes governing oil and gas operations. A preliminary recommendation for
any policy amendments with accompanying supporting information will be prepared and
presented to Planning Commission on June 20" for review, discuss and further direction.
Staff will then proceed to work on a final adoption draft recommendation for Planning
Commission’s July 18" public hearing.

Staff has also reserved a large public space at the county Recycling Center for the evening of
May 31% from 6:30 — 8:30 PM for an open house. This is to offer residents and interested
parties the opportunity to become informed about the process, timelines, purpose of a BCCP
amendment, and the various areas staff is assessing in developing some policy
recommendations. At this meeting staff is not contemplating making a formal presentation or
soliciting public comment and input. Those opportunities will be available at Planning
Commission and Commissioner hearings as well as through the internet, Website, letters and
other mechanisms.

RELATIONSHIP TO THE COUNTY LAND USE CODE In brief, comprehensive or
master plans are to provide the policy basis and guidance for enacting and revising land use
regulations or codes that are consistent with and implement the intentions of the Plan. In
Boulder County’s case, Article 1-300 of the Land Use Code recognizes this linkage by
stating, in part:

“Enactment, amendment, and administration of this Code shall in accordance with and shall serve to
implement the goals and policies of the Boulder County Comprehensive Plan, and the authority set
forth in the applicable provisions of the Colorado Revised Statutes as well as the provisions of any
jointly adopted intergovernmental agreement or master plan governing the use and development of
land of mutual concern to Boulder County and another governmental entity.”

It follows, then, that an assessment of the BCCP’s effectiveness in providing policy direction
for land use matters need to occur through a public process and acted upon by the Planning
Commission before proceeding with Land Use Code or other regulation amendments or
revisions.

RECOMMENDATION Staff recommends that the Planning Commission grant
authorization to proceed with the process as outlined above for Docket BCCP-12-0001:
Amendments to Oil and Gas Policies.




EXHIBIT A

BOULDER COUNTY COMMISSIONERS RESOLUTION 2012-16

Temporary Moratorium on Processing of Oil and Gas
Development in the Unincorporated County

Adopted February 2, 2012



RESOLUTION 2012-16

A RESOLUTION IMPOSING A TEMPORARY MORATORIUM ON BOULDER COUNTY"'S
PROCESSING OF APPLICATIONS FOR PROPOSED OIL AND GAS DEVELOPMENT IN
ALL OF THE UNINCORPORATED COUNTY PENDING CONSIDERATION OF
AMENDMENTS TO COUNTY REGULATIONS

A. WHEREAS, oil and gas exploration and production is a rapidly developing and
evolving industry nationwide, across Colorado, and within Boulder County, with both substantial
advances in technology and significant modifications to the laws governing the industry
occurring during the past few years; and

B. WHEREAS, the western edge of one of the most actively drilled oil and gas
producing formations along the Front Range underlies the eastern portion of Boulder County;
and

C. WHEREAS, oil and gas operations have the potential for significant and
immediate impacts on the health, safety, and welfare of the citizens of Boulder County (*the
County™) through increased noise, odor, dust, traffic, noxious weeds, and other disturbance, as
well as the potential to significantly impact the County’s air, water, soil, biological quality,
geology, topography, plant ecosystems, wildlife habitat, wetlands, floodplains, water, stormwater
and wastewater infrastructure, drainage and erosion control, parks and open space lands,
transportation infrastructure, emergency response plans, and other aesthetic values and
community resources; and

D. WHEREAS, in its capacity as surface owner of lands managed as open space
where oil and gas drilling development has occurred and continues to occur, the County Parks
and Open Space Department has recently witnessed new areas not previously developed being
developed by oil and gas companies, an increase in notices of intent to drill from oil and gas
companies, technological changes in drilling operations that in some cases result in more land
disturbance per well pad, differences in hours of operation, and associated increased impacts on
plant ecosystems, wildlife habitat and migration corridors, among other environmental and
natural resources; and

E. WHEREAS, in its role administering County floodplain regulations, the County
Transportation Department is concerned about increased interest in developing oil and gas in
mapped floodplain areas, posing potentially serious risks to public health and safety; and

F. WHEREAS, in its role managing the County transportation system under the
duly adopted Boulder County Multimodal Transportation Standards, through issuance of access
permits to ensure safe ingress and egress to the system, issuance of oversize/overweight vehicle
permits, and other methods for managing the public rights-of-way, the County Transportation
Department is concerned about a potential increase in impacts due to oil and gas development,
including increased wear and tear on roads from heavy truck traffic resulting in greater need for
road and bridge improvements and maintenance; and

G. WHEREAS, the Colorado Oil and Gas Conservation Act, C.R.S. §§ 37-60-101 et
seq., declares that it is in the public interest to foster the responsible, balanced development,
production, and utilization of the natural resources of oil and gas in the state of Colorado in a




manner consistent with protection of public health, safety, and welfare, including protection of
the environment and wildlife resources; and

H. WHEREAS., the Colorado Oil and Gas Conservation Act grants the Colorado Oil
and Gas Conservation Commission (“COGCC") authority to adopt statewide rules and
regulations concerning the development and production of oil and gas resources and the COGCC
has done so; and

I. WHEREAS, the Colorado Oil and Gas Conservation Act provides that it is not
intended to establish, alter, impair, or negate the authority of local and county governments to
regulate land use related to oil and gas operations; and

J. WHEREAS, Colorado courts have recognized on several occasions that the
Colorado Oil and Gas Conservation Act does not expressly or impliedly preempt all aspects of a
county’s authority to enact land use regulations applicable to oil and gas development and
operational activities within the county, and thus the County’s regulations pertaining to matters
mentioned in the Colorado Oil and Gas Conservation Act are legal and valid as long as their
express or implied conditions do not irreconcilably conflict with state law on the basis of
operational conflicts that materially impede or destroy the state’s interest; and

K. WHEREAS, the County Planning Act, C.R.S. § 30-28-106, gives the County the
authority to process and adopt a master plan for the physical development of the unincorporated
territory of the County, and the duly adopted Boulder County Comprehensive Plan recognizes
the potential impacts of oil and gas exploration, development, and production and all accessory
activities and encourages such activities to be located and performed to minimize disturbance to
land and water resource systems, with affected areas reclaimed and restored once the activities
are completed and all other impacts minimized via all appropriate regulatory measures to the
extent authorized by law; and

L. WHEREAS, the current Boulder County Comprehensive Plan sections
addressing oil and gas activities have not been updated in many years and merit a review to
determine whether amendments are necessary to reflect today’s industry, its practices, and
impacts on land use, transportation, public health, parks and open space areas, and other
environmental and natural resources across the County; and

M. WHEREAS, the Local Government Land Use Control Enabling Act, C.R.S. §§
29-20-101 et seq., provides the County with the broad authority to plan for and regulate the use
of land in order to provide for orderly development and a balancing of basic human needs of a
changing population with legitimate environmental concerns, all in a manner consistent with
constitutional rights; and

N. WHEREAS, the Local Government Land Use Control Enabling Act authorizes
each local government within its respective jurisdiction to plan for and regulate the use of land
by, among other actions, regulating development and activities in hazardous areas; protecting
lands from activities which would cause immediate or foreseeable material danger to significant
wildlife habitat and would endanger a wildlife species; preserving areas of historical and
archaeological importance; regulating the use of land on the basis of the impact thereof on the
community or surrounding areas; and otherwise planning for and regulating the use of land so as
to provide planned and orderly use of land and protection of the environment in a manner
consistent with constitutional rights; and



O. WHEREAS, the Board believes it has not only the right but the responsibility to
plan for and regulate the use of land for the purposes laid out in the Local Government Land Use
Control Enabling Act as well as those purposes specified in other applicable state and federal
statutes and common law grants of authority. to best protect and promote the health, safety, and
general welfare of the present and future inhabitants of Boulder County and to guide future
growth, development, and distribution of land uses within Boulder County; and

P. WHEREAS, to that end, and pursuant to the Local Government Land Use
Control Enabling Act, the County Planning Act, and various other state and federal statutory and
common law grants of land use authority, the Board has from time to time adopted planning,
zoning, and other regulations governing land use in the unincorporated territory of the County;
and

Q. WHEREAS, the current regulations concerning oil and gas development in §§ 4-
900 to 4-913 of the Boulder County Land Use Code were last updated years ago, prior to various
changes in oil and gas production practices, prior to changes to state statutes and regulations, and
prior to several relevant Colorado court decisions concerning local regulation of oil and gas
activities, and therefore are ripe for review for potential amendments in light of the current
significant concerns over the impacts of continuing oil and gas development activities within the
County; and

R. WHEREAS, Boulder County staff have begun to analyze whether the existing
zoning and other land use regulations pertaining to oil and gas activities are sufficient to protect
the public health, safety, and welfare; and

S. WHEREAS, the Board estimates that the time needed to perform the prerequisite
studies and planning and analyze regulatory amendments that may be necessary to mitigate the
impacts of oil and gas exploration, development, and production activities, may take
approximately six months to complete; and

T. WHEREAS, the Board reasonably anticipates that applications for additional oil
and gas development may be filed in the coming months while the study is undertaken and
before the County has had the opportunity to consider the outcome of the study and adopt
appropriate regulatory changes; and

U. WHEREAS, the Board finds that it is inconsistent with its responsibilities to
protect the local environment and population of the County to continue to process and review
applications for oil and gas development in piecemeal fashion without thoroughly examining the
current County regulations to reflect changes in state law and oil and gas production practices;
and

V. WHEREAS, the Board is aware of the potential for further changes in state law
during the 2012 legislative session, and that legislative proposals in the oil and gas regulatory
area, if enacted this session, may further clarify the bounds of County regulatory jurisdiction; and

W. WHEREAS, if applications requesting approval to conduct oil and gas
exploration, development, and production activities within the unincorporated County are
submitted prior to the County having adequate time to conduct the appropriate studies, make
necessary revisions to its Comprehensive Plan, be aware of any forthcoming 2012 legislative
changes, and consider and process any indicated regulatory amendments, the Board believes
irreparable harm may be done to the public health, safety and welfare; and



X. WHEREAS, the U.S. Supreme Court and the Colorado Supreme Court recognize
that in the field of land use regulation, temporary moratoria of reasonable duration are often
employed to preserve the status quo in a particular area while developing a long-term plan for
development; indeed, in countering the incentive of property owners to develop their property
quickly to avoid the consequences of an impending land use plan for the jurisdiction, moratoria
are a crucial tool for local governments and, therefore, pursuant to express and implied authority
granted by the Colorado Revised Statutes and multiple Colorado and federal appellate decisions
upholding temporary moratoria on land use applications while amendments are considered, the
Board has the legal authority to adopt a temporary moratorium in this situation; and

Y. WHEREAS, in light of the foregoing recitals and findings, circumstances warrant
the immediate enactment of this Resolution establishing a temporary moratorium to protect the
public health, safety, and welfare, and to avoid development which, during the County’s
planning and land use regulation amendment process, may contravene the results of this study
and process put the public at risk; and

Z. WHEREAS, the Board further determines that it will schedule and hold a public
hearing on this temporary moratorium and related matters as soon as practicable after this
Resolution’s adoption, for the purposes of receiving public comment on the moratorium and
considering whether to terminate, extend, or otherwise amend the moratorium.

NOW THEREFORE, BE IT RESOLVED by the Board of County Commissioners of
Boulder County:

1. The submittal of notices of intent to drill and land use applications requesting approval to
conduct oil and gas development activities within the unincorporated territory of the
County limits is imminent. The County may not have updated regulations in place that
adequately mitigate impacts of this activity or that incorporate the County’s full ability to
regulate in this area under evolving state statutes, regulations, and case law to protect and
preserve the public health, safety and welfare. Therefore, a temporary moratorium on
accepting applications is reasonable and necessary.

2. This temporary moratorium shall take effect immediately. The County Land Use
Department is directed not to accept, process, or approve any applications under Article
4-900 of the Land Use Code after the effective date of this Resolution.

3. This temporary moratorium shall remain in place until August 2, 2012, unless earlier
terminated or extended.

4. County staff is hereby directed to continue analyzing whether the existing County
Comprehensive Plan and existing County regulations pertaining to oil and gas activities
are sufficient to protect the public health, safety, and welfare, or whether an amended
Comprehensive Plan and amended regulations will be necessary to adequately mitigate
impacts.

5. The Board intends to hold a public hearing to take testimony on the merits of the
temporary moratorium imposed by this Resolution and to determine whether the
moratorium should be terminated, extended, or otherwise amended on _rbl&l}df_!!ei -
March | ,2012,at Y00 p.m., in the Board’s public hearing room on the third floor of
the Boulder County Courthouse, 1325 Pearl Street, Boulder, Colorado. Notice of this
hearing shall be published in a newspaper of general circulation in Boulder County at



least 14 days prior to the hearing date. Should this hearing be rescheduled for any reason,
the Board will publish notice of the new time, date, and location of the hearing in a
newspaper of general circulation in Boulder County at least 14 days prior to the hearing
date. If necessary, at the Board’s discretion, this hearing may be continued one or more
times.

6. The Board reaffirms that any oil and gas operations conducted without all necessary
County approvals may be in violation of the Boulder County Land Use Code or other

applicable County regulations.
7. This Resolution does not apply to the following:

a. Any complete application for oil or gas exploration, development, or production
currently being processed by the Land Use Department, which may continue to be

processed and reviewed as provided in the Land Use Code.

b. Any application for oil or gas exploration, development, or production already

approved by the Land Use Department prior to the effective date of this
Resolution where such approval is validly maintained thereafter.

c. Development which possesses either a statutory or common law vested right.

d. Minor modifications to existing permits.

A motion to approve the foregoing Resolution imposing a temporary moratorium was made at

the duly noticed public business meeting held on February 2\ , 2012 by Commissioner

Toor , seconded by Commissioner & acdnec , and passed by a3-0 vote of the

Board.
ADOPTED on this <. day of February, 2012, effective immediately.

BOARD OF COUNTY COMMISSIONERS

OF BOULDER COUNTY:
a gk
’l/ixuptﬁ Lo tieicws

Cindy Domeﬁéo, Chair

s \/-

—%

Will Toor, Vice Chair
\ RONE2
—_—

Deb Gardner, Commissioner
ATTEST:
O WA e .

Clerk to the. oard



EXHIBIT B

BOULDER COUNTY COMMISSIONERS RESOLUTION 2012-46

Confirming and Extending Resolution the 2012-16 Moratorium
on Processing of Oil and Gas Development in the
Unincorporated County

Adopted May 1, 2012



RESOLUTION 2012-46

A RESOLUTION CONFIRMING AND EXTENDING RESOLUTION 2012-16
IMPOSING A TEMPORARY MORATORIUM ON BOULDER COUNTY’S
PROCESSING OF APPLICATIONS FOR PROPOSED OIL AND GAS DEVELOPMENT
IN ALL OF THE UNINCORPORATED COUNTY PENDING CONSIDERATION OF
AMENDMENTS TO THE COUNTY COMPREHENSIVE PLAN AND REGULATIONS

WHEREAS, in Resolution 2012-16, adopted and effective on February 2, 2012, the
Board of County Commissioners of Boulder County (“the Board”) adopted a temporary
moratorium for a period of six (6) months, until August 2, 2012, and directed the County Land
Use Department during this period to not accept, process, or approve any Development Plan
Review application for oil and gas operations under Article 4-900 of the Land Use Code (*“‘the
Temporary Moratorium”); and

WHEREAS, the Board approved the Temporary Moratorium to allow County staff the
time to analyze whether the existing County Comprehensive Plan and County regulations
pertaining to oil and gas activities are sufficient to protect the public health, safety, and welfare,
and whether an amended Comprehensive Plan and amended regulations are necessary to
adequately mitigate impacts; and

WHEREAS, the Board fully specified in Resolution 2012-16 the reasons why it
undertook this immediate action to impose the Temporary Moratorium, including, without
limitation, the accelerated development and evolution of the oil and gas industry nationwide and
in the Wattenberg Basin in the eastern portion of Boulder County and neighboring Weld County;
the rapidly changing technology surrounding oil and gas drilling, involving primarily the
controversial method of hydraulic fracturing (“fracking”) of horizontally drilled wells; and the
widespread, growing public concern over the land use, environmental, and public health impacts
of fracking focusing on deteriorating air and water quality, questionable waste disposal practices,
noxious odor and dust generation, intensification of erosion and other land disturbance impacts,
proliferation of industrial-style extraction developments in rural and agricultural areas, increased
heavy truck traffic with consequent damage to public roads, aggravation of geologic hazards
such as earthquakes, safety concerns related to development in floodplains and floodways, and
accelerated consumption of natural resources such as water, open space, productive agricultural
land, and plant and wildlife habitat; and

WHEREAS, in enacting Resolution 2012-16 the Board scheduled a follow-up public
hearing on the Temporary Moratorium, to be duly noticed and held on March 1, 2012, at 4:00
p.m. (“the Public Hearing”), so that the Board could receive public comment on the
appropriateness of the Temporary Moratorium, and consider whether to terminate, extend, or
otherwise amend the Moratorium; and

WHEREAS, between the time of the Board adopting the Temporary Moratorium and
the Public Hearing, County staff collected information and held numerous meetings to proceed
with the study and analysis directed by the Board under the Moratorium, and worked diligently
to prepare and compile substantial background materials for the Board’s review at the Public
Hearing; and
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WHEREAS, at the Public Hearing the Board considered the staff materials and
background testimony presented by representatives of the County Land Use Department, County
Parks and Open Space Department, County Transportation Department, and County Public
Health, as well as the comments of many concerned members of the public, and spokespersons
for environmental groups, the Colorado Attorney General’s Office, and the University of
Colorado’s Environmental Engineering program, and other speakers; and

WHEREAS, following several hours of testimony, the Board indicated the need for
additional time to absorb the extensive information provided at the Public Hearing before it
would be in a position to give direction to County staff regarding the nature and scope of the
proposed oil and gas master planning and regulatory effort; and

WHEREAS, at the end of the Public Hearing the Board, by spoken consensus, confirmed
the necessity of keeping the Temporary Moratorium in effect until the Board had the opportunity
to reflect and act upon the information from the Public Hearing; and

WHEREAS, the Board scheduled a continuation of the Public Hearing, for purposes of
deliberating on, and giving direction regarding, the Temporary Moratorium, to be held on April
16, 2012, at 4:00 p.m., which was denominated a public meeting as no additional public
testimony was then to be taken; and

WHEREAS, at the April 16 public meeting the Board received updated information
from County staff on certain topics raised at the Public Hearing, and proceeded to provide
direction regarding how County staff should proceed with the study and analysis of the County’s
planning and regulatory efforts addressing future oil and gas operations in unincorporated
Boulder County, and further, in light of that direction, confirmed and extended the duration of
the Temporary Moratorium, all as set forth in this Resolution, below.

NOW THEREFORE, BE IT RESOLVED by the Board of County Commissioners of
Boulder County, based upon the Public Hearing on the Temporary Moratorium, as follows:

1. The Public Hearing has amply demonstrated that serious and legitimate concerns exist
regarding the land use, environmental, and public health impacts of future oil and gas
operations in the unincorporated County. Based on the Public Hearing, the Board
believes that the responsible state and federal agencies may not be adequately addressing
these impacts. Moreover, the County’s existing planning and regulatory efforts in this
area appear outdated and may not be sufficiently protecting the public health, safety, and
welfare within the scope of the County’s legal authority.

2. In the land use planning context, County staff, with the assistance of outside consultants
(who may be retained as deemed appropriate and approved by the Board), is directed to
process: (a) appropriate amendments to the Boulder County Comprehensive Plan, subject
to the authorization of the County Planning Commission which County staff shall
request; and (b) appropriate amendments to the Boulder County Land Use Code,
consistent with the County’s legal authority, including but not limited to considering the
amendments suggested in the County Land Use Director’s March 1, 2012 background
paper (pp. 14-15) prepared for the Public Hearing, as well as possible transportation
infrastructure/road impact fees, setbacks from open water sources, zoning to allow oil and
gas operations in areas that will have the least impact, and lighting and noise controls.
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The Board also authorizes staff to schedule a joint public meeting or hearing between the
Board and the Planning Commission, if staff determines that such a proceeding will
facilitate this land use planning and regulatory amendment process.

The Board emphasizes the importance of addressing the environmental impacts of oil and
gas operations on air, water, and soil quality, on odor production, and from waste
disposal, as well as in the context of promoting “clean” or “green” energy. The Board
directs staff to consider whether such impacts and concerns can, and should, be addressed
through the Land Use Code, or through possible Public Health regulations, or through
alternative County efforts such as coordinating with other governmental agencies’
regulatory efforts, entering into memoranda of understanding or intergovernmental
agreements with other agencies, promoting state or federal legislation, performing public
education or outreach, and/or partnering with other involved organizations in the public
and private sectors.

The Board urges staff to consider the full range of tools and responses that may be
available to the County to address legitimate concerns over the impacts of oil and gas
operations, particularly in areas where the County may be legally preempted from
exercising its regulatory authority, or where other governmental entities are in a
significantly better position to exercise their regulatory authority.

The Board reserves the ability, based on forthcoming information, to add planning or
regulatory areas related to oil and gas development in the unincorporated County that are
not specified in this Resolution, should the Board or the Planning Commission determine
that other issues are important to encompass within this effort.

In light of the extensive work that the Board envisions staff will need to undertake to
implement this Resolution, the Board concludes that the Temporary Moratorium’s length
of six months, initially imposed in Resolution 2012-16, is insufficient. The Board
determines, based on present information, that another six months will be necessary to
appropriately amend the County’s Comprehensive Plan and Land Use Code in light of
the Board’s direction herein provided. Therefore, the Board approves extending the
duration of the Temporary Moratorium as stated in Resolution 2012-12, to and including
February 4, 2013.

In approving this extension of the Temporary Moratorium through February 4, 2013, the
Board urges staff to move expeditiously on this project, so that the Board can end the
Temporary Moratorium sooner if appropriate plans and regulations are in place.
Conversely, the Board reserves the right to extend the Temporary Moratorium if
forthcoming circumstances indicate that additional time is reasonably necessary to study,
process, and enact appropriate plans and regulations. Any change in the duration or other
terms of the Temporary Moratorium shall occur at a duly noticed public hearing of the
Board.
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A motion to provide direction to the County staff, as stated above, and to confirm the
Temporary Moratorium and extend its duration through February 4, 2013, was made at the April
16, 2012 public meeting (convened to act on the information presented at the March 1, 2012

Public Hearing), by Commissioner Toor, seconded by Commissioner Gardner, and passed by a
3-0 vote of the Board.

ADOPTED on this 1st day of May, 2012, nunc pro tunc the 16™ day of April, 2012.

BOARD OF COUNTY
COMMISSIONERS OF BOULDER
COUNTY:

© «
Oty Birreil
Cindy Domenic{ Chair
-~ —
—
Will Toor, Vice Chair

Deb Gardner, Commissioner

ATTEST:
Closloe < ‘:Qw:u\
17 = /
Clerk to the Board
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BOULDER COUNTY BOARD OF COUNTY
COMMISSIONERS

March 1, 2012, 4:00 P.M.
Commissioners’ Hearing Room, Third Floor

Boulder County Courthouse
Boulder, Colorado

PUBLIC HEARING: For The Board of County Commissioners To Consider Terminating, Renewing, or
Otherwise Amending the Temporary Moratorium on Boulder County’s Processing of Land Use
Code Applications for Oil and Gas Development in the Unincorporated County (Resolution 2012-
16, enacted 2/2/12), Including Staff Presentations and Public Testimony on The Adequacy of
County Regulation and County Public Land Management of Oil and Gas Development, The Role of
the State and Federal Governments in Regulating Oil and Gas Activities, and The Need for
Amendments to The County’s Comprehensive Plan and Land Use Code Relating to Oil and Gas

Operations
Coordinating Staff Planner: Dale Case, AICP, County Land Use Director

SUGGESTED AGENDA:
1. WELCOME - Board of County Commissioners’ Chair
2. COUNTY STAFF PRESENTATIONS (15 min. each)
a. Land Use Department — Dale Case
b. Parks and Open Space Department — Ron Stewart
c. Transportation Department — George Gerstle
d. Public Health- Mark Williams
3. PUBLIC COMMENT (3-min. individual speaker limit)
4. BOCC DISCUSSION/ACTION/DIRECTION TO STAFF
PACKET CONTENTS

0 Land Use Department Memo

2-15

0 Impacts of Oil & Gas Development Upon Boulder County Parks and Open Space Land 16 - 18

0 Potential Transportation Impacts from Oil and Gas Development

0 Boulder County Public Health memo
0 Land Use Memo Attachments
0 Parks and Open Space Presentation

0 Douglas County QOil and Gas Production Transportation Impact Study

Cindy Domenico County Commissioner Deb Gardner County Commissioner

19-21

22-25

26 - 256

257 - 260

261-277

Will Toor County Commissioner

BOCC 3/1/2012
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ACTION/DIRECTION REQUESTED FROM BOARD OF COUNTY COMMISSONERS (“BOCC”)
FOLLOWING PUBLIC HEARING:

1.To determine, based on County staff presentations and public testimony, whether staff
should (a) continue to acquire information on current and anticipated oil and gas activities
and impacts, and (b) review the County Comprehensive Plan and Land Use Code’s oil and
gas (Development Plan Review) regulations for their adequacy in addressing oil and gas
development impacts, and (c) draft and process proposed amendments to the
Comprehensive Plan and Land Use Code to address the identified inadequacies.

2.To consider whether to direct staff to investigate and possibly retain outside consultants
(geological/technical; economic; environmental; legal; other) to assist in the foregoing
efforts, and/or to convene a public task force of interested groups and citizens for further
study and recommendations to the County Planning Commission and BOCC.

3.To consider whether to schedule a joint, public study session between BOCC and the
Planning Commission regarding this effort, and whether to invite involved government
agencies and major interest groups to present information at such a session.

4.1n light of the foregoing decisions, to decide whether to continue, amend, or terminate the
temporary moratorium in Resolution 2012-16 (both as to the moratorium’s current end
date of August 2, 2012, and other substantive aspects of the moratorium).

BACKGROUND AND PURPOSE OF PUBLIC HEARING

On and effective February 2, 2012 the BOCC, at a duly convened public business meeting,
considered and imposed a temporary moratorium on the County’s processing of applications under
Article 4-900 (“Development Plan Review for Qil and Gas Operations”) of the Boulder County Land
Use Code (“Land Use Code”). The temporary moratorium was set for a period of six months, to end
on August 2, 2012. The Board adopted the temporary moratorium for a variety of substantial
reasons related to the public health, safety, and welfare of the citizens of unincorporated Boulder
County, all as further set out in the Board’s moratorium resolution (Resolution 2012-16: see
Attachment “A”). Predominantly, those reasons included the recently rapid pace of development of
the oil and gas industry; potentially major changes in drilling and resource recovery methods and
technology; growing public concern, County-wide, statewide and nationwide, over hydraulic
fracturing operations including possible adverse water quality impacts and ineffective waste
disposal methods; the impacts associated with evolving industry technologies in such areas as truck
traffic and road usage, land surface disturbance and reclamation, location and extent of structures
(well pads, tank batteries, fencing, and the like), noise and odor, and wildlife, soil, air and water
resources; major amendments over the past five or so years to the Colorado Oil and Gas
Conservation Commission’s (and related state agencies’) regulations, as well as the growing
involvement of federal agencies such as the U.S. Environmental Protection Agency; the apparently
outdated nature of the County’s oil and gas Development Plan Review regulations which were
enacted effective October 1, 1993 and never substantively amended thereafter; and the outpouring
of letters, e-mails, and other expressions of concern by residents of the eastern portion of the
unincorporated County over the past several months, worried about existing and future, oil and gas
development plans and questioning the ability of state and local regulation to deal with associated
impacts. The purpose of the moratorium is to allow the County’s staff a reasonable amount of time
to explore the adequacy of, and the need for processing amendments to, the County’s
Comprehensive Plan and Development Plan Review regulations, based upon a more informed
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assessment of industry activities and trends, anticipated associated land use impacts, and an
appropriate regulatory response at the County level.

In Resolution 2012-16, the BOCC directed that a public hearing be set for March 1, 2012, at 4:00
p.m., to allow the Board to “take testimony on the merits of the temporary moratorium imposed by
the Resolution and to determine whether the moratorium should be terminated, extended, or
otherwise amended.” Centrally related to the Board’s action on the temporary moratorium is the
work that BOCC anticipates County staff will need to accomplish in order for staff to sufficiently
carry out Resolution 2012-16's further directive that the staff “continue analyzing whether the
existing County Comprehensive Plan and existing County regulations pertaining to oil and gas
activities are sufficient to protect the public health, safety, and welfare, or whether an amended
Comprehensive Plan and amended regulations will be necessary to mitigate impacts.”

To assist the BOCC in reviewing the temporary moratorium and in making any additional direction to
staff on forthcoming planning and regulatory efforts, the involved County departments have
developed background memoranda, with supporting materials, for the Board to consider, along with
the public and interest group testimony received at the March 1 public hearing. The remainder of
this memorandum presents a summary of background information from the County Land Use
Department, which is charged with administering the Land Use Code including the County’s oil and
gas Development Plan Review regulations. Background memoranda will also be presented by the
County Parks and Open Space Department (which manages surface development, including oil and
gas activities, on County open space lands); the County Transportation Department (which
administers the County’s Multimodal Transportation Standards, provides transportation input to
County Land Use Code reviews of development proposals, implements the County’s floodplain
protection program, maintains County roads, and administers road access permits and
oversize/overweight vehicle permits), and Boulder County Public Health (which assists in the
administration of state air and water quality protection programs, responds to odor complaints,
issues onsite wastewater system permits, and handles other matters affecting the health of County
residents).

SUMMARY OF LAND USE PLANNING AND REGULATORY ISSUES RELATED TO OIL AND GAS
DEVELOPMENT

County Authority to Regulate: This portion of the Land Use staff memorandum is a general
description of Colorado preemption law in the oil and gas regulatory area, and is not intended to be
a legal analysis or opinion, or to necessarily limit particular subject areas which the BOCC may direct
staff to investigate for possible future land use planning or Land Use Code amendment purposes. For
a more detailed public analysis by a recognized legal expert in this field, Barbara Green, Esq. (dated
November 16, 2011), the BOCC may refer to Attachment B of this memorandum. By way of some
contrast, recent State Attorney General’s critiques of El Paso County’s proposed oil and gas
regulations (dated January 10, 2012), and of Elbert County’s proposed regulations (dated January
24, 2012), which take a narrower view of the law, are provided as Attachment C.

It is critical to understand county authority in the oil and gas regulatory area in the broader context
of the limits and scope of county authority generally in Colorado. Counties are subordinate
governmental units of the state that have circumscribed authority, determined by what the state
constitution and statutes provide. As the Colorado Supreme Court described this authority in its key
oil and gas preemption decision, Board of County Commissioners of La Plata County v. Bowen
Edwards Associates, Inc., 830 P.2d 1045, 1055 (1992): “In contrast to a home-rule municipality,

Boulder County Land Use Department — Qil and Gas background paper

BOCC 3/1/2012



4 of 277

which has certain inherent powers, ‘[a] county is not an independent governmental entity existing by
reason of any inherent sovereign authority of its residents; rather, it is a political subdivision of the
state, existing only for the convenient administration of the state government, created to carry out
the will of the state.”. .. As an agency of state government, a county possesses only the regulatory
authority ‘expressly conferred upon [it] by the constitution and statutes, and such incidental implied
powers as are reasonably necessary to carry out such express powers.” Although a county is
prohibited by statute from adopting an ordinance that ‘is in conflict with any state statute,” Section
30-15-411, 12A C.R.S. (1986), an ordinance and a statute may both remain effective and enforceable
as long as they do not contain express or implied conditions that are irreconcilably in conflict with
each other. [Citations omitted.]” Note that even “home rule” counties (which Boulder County is not)
have their authority delegated by statute (Article 35 of Title 30, C.R.S.), and do not have greater
zoning powers by virtue of home rule status (C.R.S. 30-35-201(40)).

Under this established legal framework, the Colorado courts (including the Supreme Court’s seminal
1992 Bowen/Edwards decision, cited above, and several Court of Appeals opinions issued between
1988 and 2006), have consistently ruled that counties’ land use authority coexists with the Colorado
Oil and Gas Conservation Commission’s (“COGCC”) authority to regulate oil and gas operations
under the Colorado Oil and Gas Conservation Act (“the State Act”). Local government regulations
are considered valid as long as they do not create an “operational conflict” with the state’s
regulatory scheme, by “materially impeding or destroying” the state’s interest which resides both in
developing oil and gas resources, and in protecting the public health, safety, and welfare and the
environment in the course of oil and gas operations.

Not surprisingly, the devil is in the details regarding exactly what constitutes a material impediment
caused by a local regulation. Whether such an impediment occurs will in many instances need to be
determined on a case-specific basis, taking into account the facts of the local regulation, the local
regulation’s impact on the particular oil and gas operation at issue, and the nature of the COGCC's
pertinent or overlapping regulations, if any. A further difficulty is that the operational conflict
analysis can vary with legislative changes to the State Act (several bills have already been introduced
into the legislature this year), and with the COGCC’s continuing promulgation of state rules under
the State Act.

The courts and governing state statutes identify certain areas where local governments have or may
have little if any regulatory power, including: (1) banning oil and gas operations entirely from the
local jurisdiction (see the Colorado Supreme Court’s companion case to Bowen/Edwards, cited
above, Voss v. Lundvall Bros., 830 P.2d 1061 (Colo. 1992), invalidating the City of Greeley’s ban on
oil and gas operations within its borders); (2) imposing “technical conditions” (not a defined term)
on the drilling and pumping of wells (commonly thought of as the regulation of well construction
and operation below the ground, and the regulation of waste disposal from operations); (3)
imposing financial security requirements or fines/penalties on operators inconsistent with or in
addition to the state’s rules (at least as related to the satisfaction of state requirements); (4)
imposing taxes or fees to conduct local government inspections of matters under state rules; (5)
requiring operators to keep records and make them available for local government inspection (at
least as related to state requirements); and (6) regulating noise from oil and gas operations. The
1992 Voss case’s “impermissible ban” logic can be extended to a local prohibition on hydraulic
fracturing, which is a resource recovery method used pervasively throughout the industry and
permitted (subject to compliance with applicable state rules) by the COGCC.

It could be argued that while the 1992 Colorado Supreme Court’s Voss case invalidated a total ban
on oil and gas development within the local jurisdiction, it did not go so far as to preempt local

Boulder County Land Use Department — Qil and Gas background paper

BOCC 3/1/2012



5 of 277

governments from prohibiting targeted forms of resource extraction, such as the hydraulic
fracturing process (“fracking”) process. One problem with this argument is that because fracking is
used pervasively in the oil and gas industry, and is both authorized and regulated by the COGCC, a
fracking ban can be the equivalent of a total impermissible mining ban. Moreover, in a 2009 “hard
rock” mining preemption case out of Summit County, the Colorado Supreme Court held that Summit
County’s ban of a form of mining - cyanide vat or heap leaching (the use of toxic/acidic chemicals to
extract precious metals, such as gold, from mined material) - was indeed preempted as an
operational conflict with state law. The Court stated: “A patchwork of county-level bans on certain
mining extraction methods would inhibit what the General Assembly has recognized as a necessary
activity and would impede the orderly development of Colorado’s mineral resources. . .. The
General Assembly did not contemplate that statutory counties could entirely prohibit a broad
category of mining operations by ordinance.” Colorado Mining Association v. Board of County
Commissioners of Summit County, 199 P.3d 718, 731 (Colo. 2009). A very recent court decision out
of New York State, decided at the trial court level and thus with no precedential value, upheld a
local jurisdiction’s oil and gas ban imposed there due to concerns with fracking. However, this
opinion in no way changes the established law in Colorado, and the New York trial court expressly
recognized that, under the Voss case, the law in Colorado is different. Anschutz Exploration
Corporation v. Town of Dryden and Town of Dryden Town Board, Decision, Order and Judgment
dated February 21, 2012, Index No. 2011-0902, State of New York Supreme Court, County of
Tompkins, p. 23.

In addition to the preempted areas discussed above, past Colorado court decisions have held local
regulations preempted in these other oil and gas regulatory areas, under the facts presented in
those decisions: (1) more restrictive well setbacks than the COGCC requires (well setbacks and
location/spacing is another area where the courts may give great deference to state authority, but it
is not clear that local governments are totally preempted in this area, at least where legitimate local
land use concerns are involved); (2) conflicting visual impact standards; (3) sediment pond berming
requirements; (4) mandated reclamation immediately after drilling; (5) surface and groundwater
pollution control; (5) fire protection; (6) well cement casing; and (7) mandated independent
monitoring of well drilling and plugging.

The most recent state judicial appellate decision on local preemption, Board of County
Commissioners of Gunnison County v. BDS International, LLC, 159 P.3d 773 (Colo. App. 2006), cert.
denied, 2007, gave a boost to local authority in ruling that county regulations in the same subject
area as the COGCC regulates, are not per se (“on their face”) preempted: rather, an evidentiary
inquiry must be conducted to see if the local regulation operationally conflicts with a state
regulation. The subject areas where the BDS court determined counties may have room to regulate,
subject to possible invalidation on a demonstrated “operational conflict” basis, are: water quality,
soil erosion and reclamation, wildlife and vegetation protection, livestock protection, geological
hazard avoidance, cultural and historic resources protection, wildfire protection, recreational
opportunity/experience preservation, and local permit duration periods. The BDS decision clearly
stated that local duplication of state requirements is not in and of itself an operational conflict, at
least where such overlap promotes, rather than impedes, the state’s interest. However, a county
regulation in the same area that is contrary to state requirements, may be preempted. Note that
the COGCC, following legislative mandates passed in 2007, expanded its rules (effective in 2009) in
the areas of water quality and wildlife habitat protection, thus arguably broadening the basis for a
local conflict analysis in these areas. However, these rules were issued under amendments to the
State Act that expressly preserved local land use authority.
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Beyond the land use-related subject areas which overlap with COGCC regulations and are not judged
to be operationally preempted under the BDS case, the courts have recognized areas where local
governments clearly can regulate. These areas include: (1) imposing local land use (zoning special
use, etc.), building code, fire code, and road access/construction permitting processes, and
attaching legitimate conditions to issued permits (even if undergoing such processes and complying
with such permits causes a delay in the ability to drill/operate); (2) charging reasonable application
fees for local permit processes, and fees to monitor compliance with local conditions under issued
permits; (3) requiring a local emergency response plan including paying for emergency response
costs; and (4) providing a local appeals-type procedure whereby operators can challenge local
conditions as being inconsistent with COGCC mandates. Local governments can also seek injunctive
relief through the courts to enforce their authorized regulations.

Boulder County Comprehensive Plan Provisions: The current Boulder County Comprehensive Plan
(“BCCP”), first adopted in 1978 (see pertinent contents included with Attachment D), contains
general provisions expressly addressing oil and gas development, primarily in the Geology Element
and Agricultural Element. There provisions call for County regulation of oil and gas exploration and
development to the extent authorized by law; emphasize the need to minimize the land use impacts
of oil and gas activities; require that agricultural lands and water resource systems be protected;
and mandate agricultural land reclamation/restoration plans, as well as the furnishing of financial
security where legally permitted. The Environmental Resources Element and Open Space Element
of the BCCP also establish longstanding goals and policies aimed at protecting valued County open
and rural lands, scenic vistas, and natural resources, all of which may be adversely affected by
individual oil and gas sites, and by oil and gas development within the eastern unincorporated
County more generally. In 2007, the BCCP was amended to add a Sustainability Element which
speaks to sustaining County character and natural resources, promoting waste diversion and
recycling, and County government taking a leadership role in diminishing the County’s contribution
to total greenhouse gas emissions. Finally, in 2009, a substantially amended Transportation Element
was added to the BCCP, envisioning increased integration between transportation and land use
planning, encouraging alternate modes of travel, calling for reduced single-occupant vehicle travel
and total vehicle miles traveled, and advocating the expanded use of renewable energy sources.

With the renewed interest and activity surrounding oil and gas development - spurred not only by
an improved economic environment for resource development, but by the promotion of natural gas
as a “clean,” more “environmentally friendly” fossil fuel - and considering the ever-changing oil and
gas regulatory environment, staff believes that the existing oil and gas provisions of the BCCP
require review and updating. Such a comprehensive planning analysis may result in the BCCP’s
provisions being revised to better reflect current County regulatory authority, as well as possible
intergovernmental partnerships which the County might seek in areas deemed outside of the
County’s direct regulatory purview. BCCP revisions also bear considering in light of the County’s
recent sustainability initiatives, multimodal transportation planning efforts, evolving designations of
environmentally significant areas (such as Environmental Conservation Areas and sensitive species’
habitat), and expanded open space acquisition program, among other possible County master
planning interests.

Boulder County Land Use Code’s Development Plan Review Regulations: The BOCC first enacted a
Development Plan Review (“DPR”) process for oil and gas operations at the height of a prior oil and
gas development spurt, in Resolution 93-184 effective October 1, 1993 (see Attachment E). The
County’s current DPR Regulations (codified mainly in Article
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4-900 of the Land Use Code (the “DPR Regulations”), are substantively unchanged, nearly two
decades later.

The DPR Regulations are akin to a Site Plan Review (“SPR”)-type of administrative process (see
Article 4-800 of the Land Use Code), requiring a Land Use Department staff-level review and
approval prior to oil and gas operations commencing. The Land Use Director’s decision can be called
up before, or appealed to, the BOCC in disputed situations, though BOCC review has hardly, if ever,
occurred. Appeals include the applicant’s ability to challenge a condition of approval before the
BOCC if alleged to be a material impediment to (operational conflict with) the COGCC's rules.
Significantly under the DPR Regulations, the Director’s decision is limited to approving or
conditionally approving a proposed development plan: unlike SPR, administrative denial of a
proposed plan is not an option. Also unlike SPR approvals, which expire within three years if not
acted upon, DPR approvals do not expire and arguably last indefinitely.

The DPR Regulations’ criteria, essentially unchanged from 1993, address the following areas: (1)
setbacks from buildings (350 feet) and public rights-of-way (150 feet), to “be complied with to the
maximum extent possible”; (2) compliance with specified noise requirements (these are expressly
preempted by statute); (3) location of operations to minimize visual impact and surface land
disturbance (including siting away from hills/ridges and significant environmental features; painting
with colors that blend with the natural environment; location of facilities in existing disturbed areas,
with specified exceptions; the requirement for buried pipelines/electrical lines; and
landscaping/screening requirements); (4) construction of access roads per County Transportation
Department requirements, preference for use of existing roads, and the requirements to obtain
oversize/overweight vehicle permits and utilize transportation routes to minimize traffic hazards
and public roadway impacts; (5) signs consistent with COGCC requirements; (6) consultation with
state and County wildlife authorities where significant wildlife habitat is affected, including a
prohibition against threatening an endangered species;

(7) air emissions compliant with state and County public health requirements; (8) operations
compliant with state water quality control and drinking water standards; (9) waste
disposal/treatment consistent with COGCC requirements and any applicable County Public Health
and emergency response authorities; (10) location of production tanks within containment berms;
(11) land reclamation plan approval; (12) compliance with all COGCC requirements (including the
ability to appeal permit conditions to BOCC which the operator asserts conflict with COGCC rules);
and (13) consistency with the BCCP, applicable intergovernmental land use agreements, and the
Land Use Code.

Recent and Anticipated Boulder County-Regulated Oil and Gas Activity/Impacts, including The
“Fracking” Controversy: Likely reflecting the national economic downturn starting in 2008, oil and
gas DPR applications to the County over the past 2-1/2 years have not been numerous. In 2010, 11
DPR applications were submitted and approved, representing 11 new gas wells, five of which were
on County-owned land. In 2011, three DPR applications were submitted and approved, one of
which involved five wells, resulting in a total of eight new gas wells, three of which were on County-
owned land. No applications have been filed to date in 2012, and none were pending at the time
the BOCC’s application processing moratorium (see Attachment A) went into effect, on 2/2/12. At
the same time, overall oil and gas production figures for Boulder County have gone steadily up since
1999 (see COGCC figures in Attachment G), reaching their highest levels (for gas) in 2008 (declining
relatively slightly between 2009-2011), and (for oil) in 2010 (declining relatively slightly in 2011).
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A relatively crude attempt by the Land Use Department to project possible future production in
Boulder County, based on spacing requirements in the COGCC rules, is presented in Attachment H.
Supplementing this graphic are some recent newspaper articles indicating future activity in the
Wattenberg field (part of the Niobrara formation in Colorado), most of which lies in Weld County,
but a portion of which falls within Boulder County and comprises the vast majority of the
developable oil and gas reserves within our unincorporated territory. The Anadarko Petroleum
website — representing the activity of just one company — projects 1,200 to 2,700 future drilling
locations in this part of Colorado overall, with acceleration of its Wattenberg program in 2012 to
include seven operating rigs by the end of the year, including 160 horizontal wells in 2012 (up from
40in 2011). The Boulder County Parks and Open Space Department (see their memorandum for
further details) has a record of 47 new wells that have been identified as intended for development
on County open space (“0S”) lands, by both EnCana and Noble Energy: five wells on the Alcorn OS;
one well on the Autrey OS; six wells on the Doniphan OS; 15 wells on the Ertl OS; six wells on the
Haley OS; one well on the Mountain View Egg Farm OS; three wells on the Ross OS; five wells on the
Vicklund OS; and five wells on the Wambsganss OS.

Changing land use impact concerns revolve around numerous factors involved in this anticipated
upswing in oil and gas activity, such as: (1) the attendant transformation in technology from vertical
and directional to horizontal drilling, involving more concentrated and intensively developed
operations sites; (2) the nature and extent of the resources used in, and waste disposal necessitated
by, the hydraulic fracturing (“fracking”) process, as used in both standard vertical wells and, of
some greater concern, in the more increasingly popular horizontal wells; (3) the number, type, and
location of facilities necessary to properly recover and distribute the currently available gas
reserves, which may have a different composition (for example, a much higher liquid content) than
supplies previously exploited; and (4) the overall infrastructure, both public and private, necessary
to support evolving and expanded operations. Significant truck traffic and heavy equipment are
required to move drilling rigs in and out of drill sites, to transport the materials and supplies needed
to support operations, and to pump and transport oil from on-site tanks. The additional facilities,
equipment, traffic, and access roads involved in pumping, storing, and transporting the recovered
fuels and accompanying waste pose the prospect of aggravating visual degradation, land
disturbance, and public road usage. Water quality concerns revolve around the adequacy of
isolating wells from groundwater sources and making sure that well waste products stored on the
surface do not penetrate to groundwater or pollute surface water bodies and drinking water
supplies. Dust creation, air and odor pollution, and noise are other public nuisance-type byproducts
of concern. More detail on existing and anticipated impacts is included in the ensuing memoranda
from the other involved County departments.

The “fracking” process basically utilizes a high-pressured, down-hole mixture of water, sand (to hold
open fractures), and chemical additives (to clean out the fractures and increase flow). Fracking has
been commonly employed by the oil and gas industry for decades, to increase flows into the well
and maximize available resource recovery. Renewed concern over the fracking process has arisen,
however, in part due to the industry’s increasing use of horizontal, as opposed to vertical or
directional, drilling. While one horizontal well may replace several vertical wells, fracking a
horizontal well may require larger amounts of water and other fracking components, which must be
transported to the site if not available on it, and must be properly treated as waste once used (if not
recycled). Closed-loop treatment systems, as opposed to open waste pits, are considered far
preferable environmentally, since they isolate waste products, separate the water from the other
materials exiting the well, and allow for the reuse of treated fracking fluid in subsequent operations.
As existing reserves become more difficult to exploit, fracking may become more common, to assure
that the maximum production is achieved from each hole drilled. Fracking may also increasingly be
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undertaken at previously drilled wells, even those many years old from which production has
reduced over time.

Public criticism and concerns around the fracking process abound. For their part the industry, along
with the COGCC, are insistent that existing state regulations, including well construction and waste
disposal requirements, and the recently passed rules requiring disclosure of fracking components
(see Attachment M for pertinent COGCC materials), offer sufficient protection to the public and the
environment, and adequately address any overuse of water and other resources. According to the
COGCC and the Colorado Oil and Gas Association, there have been no verified instances of fracking
contaminating groundwater in Colorado.

Recent Regulations from Other Jurisdictions: Like Boulder County, numerous other local
jurisdictions in Colorado have been active in the oil and gas regulatory area of late, in response to
both public concerns about fracking, and the anticipated uptick in industry drilling operations. The
County Attorney’s Office has collected a cornucopia of local regulations which are available for BOCC
perusal, as well as for staff reference in drafting forthcoming regulatory amendments. We
understand that the counties of Arapahoe, Douglas, El Paso, Elbert, Routt, and Boulder are
considering (or have recently passed) new regulations, in addition to the cities of Colorado Springs,
Commerce City, Aurora, Castle Rock, Longmont, and Erie. No doubt there are others.

Several jurisdictions, as an adjunct to proposing or amending regulations, have also passed
moratoria on oil and gas operations while regulations are studied and processed. Examples include
the City of Longmont (regulations being considered with moratorium set to expire on 4/17/12 if not
extended); El Paso County (moratorium, imposed while regulations processed, expired when
regulations were adopted on 1/31/12); the City of Colorado Springs (moratorium imposed and still
in place so public task force convened to study the situation can develop recommendations to City
Council, expected in early May, 2012); Commerce City (Council voted on 1/23/12 to continue
existing temporary moratorium on drilling operations until 2/27/12, when it may be extended for six
montbhs, to allow the City’s oil and gas land use review committee, made up of residents, industry
representatives, interest groups and council members, to work on a consensus recommendation on
proposed regulatory amendments, and to explore possibility of entering into a memorandum of
understanding with the COGCC); and Saguache County which, less recently (in 2007-08), imposed a
six-month moratorium while it developed oil and gas regulations. In contrast, the Town of Erie has
declined to impose a moratorium, and

is in the process of considering a set of rules generally described as “voluntary local controls”
(“Study: Dirty air tied to drilling,” Boulder Daily Camera, 2/22/12, Pp. 1A &13A).

A summary of selected, proposed or just-enacted regulations that may be of interest to BOCC - one
municipal (Longmont: regulations in process), and one county (El Paso County: regulations approved
1/31/12 and then revised per resolution adopted 2/21/12 to address COGCC and industry objections
to local water quality requirements) - follows below. Taking a different approach Arapahoe County’s
Commissioners, at the beginning of this year (on 1/3/12), declined to enact more comprehensive
regulations, believing they were too duplicative of the COGCC’s rules. A few other jurisdictions, such
as Gunnison County, and El Paso County, have pursued or plan to pursue another regulatory
alternative: entering into a memorandum of understanding (“MOU”) or an intergovernmental
agreement (“IGA”) with the COGCC. MOUs and IGAs provide an option for counties that wish to
avoid preemption challenge, and seek to locally enforce or monitor COGCC requirements, and/or
obtain the COGCC’s blessing for local requirements which the state finds acceptable under its
regulatory scheme. If the BOCC here directs staff to continue studying revised County rules, staff
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will conduct a much more in-depth analysis of other Colorado local jurisdictions’ regulations, and
MOUs/IGAs with the COGCC.

*City of Longmont (see Attachment I): The Longmont Planning Commission voted on 2/15/12 to
recommend approval of new oil and gas rules and the extension of an existing moratorium, with City
Council scheduled to hold a public study session on 2/21/12, and formal public hearings on 3/13/12
and 3/27/12 (see Attachment J). Of note, the proposed rules include the following requirements:
certain facilities within the City are prohibited (waste disposal injection wells, centralized E&P waste
facilities, and temporary worker housing); City can approve operations complying with both
specified minimum and recommended standards through site plan review, while applications not so
complying require a public hearing approval; City can require third-part technical review at
applicant’s expense; operator must locate and design well facilities and operations to minimize
impacts on surrounding uses; utilized water sources must be identified and evidence of legal
entitlement provided; city drainage requirements must be complied with; hazard areas and
floodplains should be avoided; emergency response plan is necessary; operator must disclose
hazardous materials to be transported on public or private roads; COGCC safety requirements must
be observed; financial guarantees and liability insurance are required; general impact fee may be
levied to address City infrastructure impacts and mitigation measures taken; “minimum standard”
and high density area setbacks are imposed (from occupied buildings, platted lots, designated
outside activity areas, and institutional structures); visual impact analysis with appropriate
mitigation measures are mandated; COGCC noise, vibration, and lighting standards are
incorporated; adverse impacts on water quantity and quality and pressure are prohibited and water
quality monitoring required, with some incorporation of COGCC rules; water body setbacks are
specified, with some incorporation of COGCC rules; on-site waste disposal is not allowed, in favor of
“closed loop” systems with sealed storage tanks; compliance with COGCC fracking fluids disclosure
rule is mandated; production site containment, and best management practices to avoid spills and
releases, are required; storm water from site must be managed per state and City rules; pipeline
and gathering systems are subject to COGCC rules; state air quality control measures must be
observed, and methane emissions minimized per COGCC rules; odors and dust must may not
become a nuisance and both COGCC and City rules here must adhered to; wildlife and habitat shall
be protected per City, state and federal requirements; baseline site vegetation study must be
completed and COGCC reclamation procedures followed, in consultation with City; applications
must include traffic control plan, as well as transportation impact study with financial assurance able
to be required; demonstration of right to use private access ways must be provided; signs must be
consistent with COGCC rules; City permits are valid for one year; variances may be granted if
compliance impractical, and special exceptions permitted where operational conflicts with state law
demonstrated.

*El Paso County (see Attachment J): These very recently enacted regulations (1/31/12) are in many
respects similar to Longmont’s. The County Commissioners may grant operational conflict waivers
where local regulations are challenged as preempted under state law, as well as waivers where
compliance is financially impracticable or technically infeasible; special use review and site
development plan are required for minor oil and/or gas facilities (an administrative review, which
may be “bumped up” for more formal review), and for major facilities (a Planning Commission
review followed by Commissioners’ approval); development and performance standards cover:
water supply (evidence of source and right to use), hazard mitigation (encouragement for location
outside hazard areas), site security (follow COGCC requirements), operations plan (one is required),
transportation analysis and impact mitigation and traffic control plan (including financial assurance
if mitigation necessary), setbacks (specified for minor facilities, and determined upon site
circumstances for major facilities) with the ability to seek setback waivers based on
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impossibility/technical impracticability, excavation storage pits (allowed only by Commissioners’
waiver which can impose additional safety measures based on site-specific circumstances), pipeline
and gathering systems (subject to COGCC requirements and must include grading and erosion
control plan), drainage and grading/erosion control, including storm water management (regulated
per County requirements), visual mitigation (may be mandated), emergency response plan
(required), noise and lighting (must at a minimum comply with COGCC regulations but County may
require special mitigation measures), groundwater quality monitoring (plan is required if drilling
proposed and baseline sampling must be done), air quality (must receive necessary state and local
health permits and on-going air quality monitoring may be required), waste disposal plan (is
required, and if fracking to be used a fluids management plan is necessary), trash and debris (sites
must be kept clean at all times), noxious weeds (must be controlled per state regulations and
County’s weed plan), financial assurance (requirement may be triggered to ensure damage to
County roads repaired, erosion control accomplished, and groundwater monitoring done), and
general zoning (standard special use criteria must be satisfied).

After enacting its regulations, El Paso County experienced a threat of litigation from the COGCC and
the industry, particularly over the county’s pre-drilling and post-drilling water quality sampling
requirements. In response, on 2/21/12, the El Paso Commissioners passed a resolution, following
negotiations with the interested parties, that provided for the county to “bump up” its water testing
provisions to the state level if the COGCC would agree to implement them, and to pursue an IGA
with the COGCC to address the county’s water quality regulatory concerns. (See Attachment J.)

*Arapahoe County (see Attachment K): As indicated above, on 1/3/12 Arapahoe County rejected
proposed regulations addressing a broad range of issues and impacts similar to those encompassed
by El Paso County’s and Longmont’s proposed rules. The Arapahoe Commissioners decided that
their staff-drafted rules were overly duplicative of COGCC regulatory authority, and decided instead
to work with the COGCC on a County-state MOU, as well as participate more intensively in the
state’s permitting process as a COGCC “Local Government Designee”. The Commissioners also
advised their staff to focus on more traditional County land use areas of concern
(transportation/roadway infrastructure, grading/erosion/sediment control, building and access
permits, and notification requirements), and to meet monthly in public with industry experts to
fashion appropriate County solutions and responses.

*Gunnison County (see Attachment L): As noted above, Gunnison County successfully sustained a
facial challenge against its broad, performance-based oil and gas land use regulations, in the court
case Board of County Commissioners of Gunnison County v. BDS International, LLC, 159 P.3d 773
(Colo. App. 2006), cert. denied, 2007, which established that counties can regulate in the same
subject area as the COGCC provided their regulations are not shown, as applied in specific situations,
to create an operational conflict with (materially impede) the state’s regulatory interest. Gunnison
County’s regulations were remanded to the trial court for an operational conflict factual hearing and
analysis, the results of which our staff will be further analyzing if the BOCC directs staff to draft
appropriate amendments to Boulder County’s regulations. However, Gunnison County has also
taken the alternative tack of proposing an MOU with the COGCC (see Attachment L), which sets out
the parties’ expectations for the County’s participation in the COGCC'’s permitting process as a Local
Government Designee. The MOU also assigns to the County certain inspection and monitoring
functions to oversee operators’ compliance with state rules within the County. The MOU does not
allow the County to impose any fee on operators for this service, though preserves the County’s
ability to assess fees related to inspections of the County’s own land use permitting conditions. In
return, the COGCC agrees to approve and train the County official who will perform the state-
delegated monitoring function, and retains all enforcement authority of its rules. The MOU
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contemplates the parties entering into a formal intergovernmental agreement to implement the
MOU.

Snapshot of Recent State and Federal Regulatory Efforts: The Colorado legislature passed major
legislation in 2007 requiring the COGCC to promulgate additional rules to protect the environment,
and better defining surface owner rights (House Bill 07-1298, the “Colorado Habitat Stewardship Act
of 2007”; House Bill 07-1341, directing the COGCC “to foster oil and gas development consistent
with the protection of the environment, wildlife resources, and public health, safety, and welfare”;
and House Bill 07-1252, specifying the relationship between surface owners and oil and gas
operators, codifying that “reasonable accommodation” of surface owner interests by operators
includes “minimizing intrusion upon and damage to the surface of the land,” and specifying a
surface owner cause of action for violation of this standard). To implement this legislation the
COGCC in 2009 promulgated revised rules to expand protection of the environment from the
adverse effects of oil and gas drilling, primarily in the areas of water quality (in cooperation with the
Colorado Department of Public Health and Environment (“CDPHE”) which administers the State’s
water quality control programs), and wildlife and habitat protection (in cooperation with the
Colorado Division of Wildlife (“CDOW")). The 2009 rules also created a process for state approval of
“Geographic Area Plans,” allowing the COGCC, in consultation with the CDPHE, CDOW, and affected
local governments, to adopt basin-specific rules that promote the purposes of the State Act.

The 2007-08 rulemaking that produced the 2009 rule revisions deferred certain issues, including
action on well setback requirements. The COGCC has recently announced formation of a
stakeholder process, which it anticipates will extend over several months in 2012, to review the
actual setbacks between wells and buildings, variations in setbacks in different areas or under other
dissimilar circumstances, and reasons why more or less restrictive well-building setbacks should be
adopted. The first COGCC public meeting for this purpose is scheduled for February 23, 2012.

In other recent, pertinent rulemaking efforts, the COGCC, in August, 2011 approved amended rules
in the Wattenberg Field (affecting Rule 318A, the “Greater Wattenberg Area rule”), a portion of
which lies in Boulder County, in order to allow greater well spacing flexibility, better accommodate
horizontal drilling techniques, and add water sampling and waste management plan submission
requirements. Shortly thereafter, on December 13, 2011, in response to intense public concern over
contamination from the fracking process, the COGCC passed an order detailing state requirements
for the disclosure of fracking fluid components/chemicals. Copies of pertinent materials from these
rulemaking efforts, and including a COGCC analysis of its current rules pertinent to the regulation of
fracking, are presented as Attachment M (note: materials from the 2009 rulemaking under the 2007
legislation are not included).

The 2012 state legislative session has been an active one with respect to the submission of bills
addressing oil and gas operations. Four of these bills so far have been killed: SB 088, which would
have made oil and gas regulation the exclusive domain of the State (see Denver Post commentary
dated 2/17/12 in Attachment N); HB 1173, which would have generally required closed-loop
systems for fracking fluid storage/containment; HB 1176, which would have mandated increased
setbacks from fracked wells, COGCC enactment of “best practices” rules prior to implementation of
new technologies, and an expanded definition of “surface owner” to include owners of land over
horizontally fracked areas; and HB 1277, which would have provided that oil and gas regulation is
subject to both local and COGCC authority, with local authority being the same as established for
other mineral extractions. At least one major bill is still alive: SB 107, entitled the “Water Rights
Protection Act” (assigned to the Senate Judiciary Committee on 1/31/12 — see Attachment N). This
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bill would expand COGCC’s regulatory authority over water quantity and quality impacts related to
fracking (requiring reports, analysis, environmental bonds, and the like), would prohibit the use of
cancer-causing compounds in fracking fluids, and would outlaw fracking within a certain distance of
surface water without a closed-loop system. Regardless of whether any state legislation is enacted
this year to address fracking at the state level, or to alter or clarify the regulatory relationships
between the state and local governments in this area, clearly the state legislative and regulatory
parameters surrounding oil and gas operations in Colorado are a subject of great public concern, are
in considerable flux, and could lead to additional or amended state regulations in the relatively near
future.

At the federal level, the fracking controversy is under focused investigation: the U.S. Environmental
Protection Agency (“EPA”) has undertaken a study on the relationship between fracking and
drinking water and groundwater quality, with a final analysis reportedly due by 2014. The EPA is
also heavily involved in evolving regulations over the air quality aspects of drilling, primarily around
the release of volatile organic compounds (VOCs). In addition, the U.S. Interior Department is
proposing standards on land drilling on federal public lands to ensure the safety of water sources
and drinking supplies from fracking operations.

Staff will continue to research the changing regulatory scene at both the state and federal levels.
Many agencies are involved including the EPA, the U.S. Department of Energy, the CDPHE, the
CDOW, the State Engineer, and, most prominently, the COGCC. How local land use authority fits
into this regulatory patchwork will be an ongoing challenge.

SUGGESTED BOULDER COUNTY REGULATORY AMENDMENT AREAS

The Land Use staff, with the assistance of the County Attorney’s Office, discussed and prepared
amendments to the County’s oil and gas DPR Regulations in 2005-06 (Docket DC-05-002e). The
amendments attempted to address points of administrative uncertainty under the DPR Regulations,
to add areas not regulated which staff believed the County could regulate, and to delete certain
areas then thought to be preempted. These draft amendments were put on hold, however, and
never publicly released, as it appeared that the Gunnison County BDS case might significantly clarify
the extent of county authority in this area — which, as discussed above, it did. This work still can
provide a starting point for staff in pursuing its planning and regulatory work during the current
moratorium period.

The public’s, and especially nearby residents’, angst over the impacts of oil and gas operations is
understandable and real. There has been much expressed concern over the sufficiency of state and
federal rules, and the ability of the COGCC to enforce in those areas where it currently has authority.
At the same time, there are limits to what the County can do in response (see earlier discussion in
this memorandum regarding County regulatory authority in this area, and the recent Denver Post
commentaries submitted as Attachment O).

The Land Use staff believes that the following, guiding considerations - which are both legal and
policy-oriented in nature - are appropriate to keep in mind as the department prepares updated
amendments to the DPR Regulations (which are part of the Land Use Code and primarily incident to
the County’s planning and zoning authority):

1. Do the amendments address an area where the County has planning and zoning authority,
as well as monitoring and enforcement expertise?

Boulder County Land Use Department — Qil and Gas background paper

BOCC 3/1/2012



14 of 277

2. If the amendments provide local requirements addressing same subject areas as the
COGCC's, are they expressly preempted by statute, and, if not, are they in an area that will
be likely to invite “operational conflict” challenges? On the other hand, are they in an area
that the County has traditionally regulated and is central to the County’s implementation of
its Comprehensive Plan, Land Use Code, and related regulations?

3. Ifthe local requirements are in an area traditionally administered and enforced by state
and/or federal agencies, what is the purpose of the County entering such area, where it has
not before, and what can the County realistically accomplish by regulating in this extended
fashion? Legal questions aside, does the County have the qualified staff to do so, or the
funds to bring on qualified staff?

4. To what extent should the County incorporate into its regulations mandated compliance
with the COGCC’s and related agencies’ requirements, particularly as it appears the COGCC
has comprehensive enforcement authority over its own regulations?

5. In areas of overlapping jurisdictional concern, does it make more sense for the County to
enact its own regulations, or to pursue some type of MOU or intergovernmental agreement
with the COGCC?

Our department welcomes the BOCC's further guidance on the scope of the County’s role, following
testimony at today’s public hearing. In advance of that hearing, and without restricting the scope of
the forthcoming effort, we suggest that the County focus on the following amendments to the Land
Use Code’s DPR Regulations, based on interdepartmental staff discussions over the past several
years (note that the other departments’ presentations and public testimony at the BOCC’s public
hearing may suggest other or different amendments):

1. Allow for denial of a DPR application (like SPR applications can be denied), if substantially
justified under the criteria.

2. Limit the term of a DPR approval (to one year, consistent with COGCC rules, or to three
years, consistent with the County’s SPR regulations).

3. Add the ability for Land Use to put a complete DPR application on hold (as in the SPR
regulations).

4. Clarify how the DPR Regulations apply to refracking or recompleting an existing well.

5. Expand the DPR application referral agencies.

6. Consider who must sign a DPR application (amend to require it to be the same operator
submitting for the COGCC permit?), and possibly better address the sequencing of the
County and COGCC permitting processes.

7. Add required compliance with Article 4-400 of the Land Use Code (Floodplain Overlay
District), which would make clear that floodplain development permits are necessary and
development in the floodway may be denied.

8. Review the sufficiency of the existing DPR Regulations’ criteria, and add criteria, as
indicated, in the following traditional “land use” areas: wildlife and plants and associated
habitat protection; preservation of other significant County environmental resources
(wetlands, riparian areas, Environmental Conservation Areas, Natural Areas and Landmarks,
etc.); geologic hazard mitigation; historic and archaeological/cultural protection; storm
water and drainage control; grading, erosion, and land reclamation/land disturbance
minimization (particularly of agricultural lands); visual impact mitigation and preservation of
scenic views.

9. Review sufficiency of the existing DPR criteria related to transportation-related impacts,
including updating in light of the County’s recently adopted Multimodal Transportation
Standards; implementing statutory authority to assess fees or require financial guarantees
for road/bridge construction or damage; assuring acquisition of all required Transportation
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permits (for access, right-of-way use, oversize/overweight vehicles, etc.); addressing
roadway impact issues such as extent of land disturbance, use of existing access ways, mud
tracking on roads, traffic safety and control, and proper road maintenance.

Clarify how the regulations address fencing around well sites and related facilities.

Consider including an obligation to remove roads or facilities when wells are abandoned or
closed, including requiring associated land restoration.

Specify that all ancillary County permits following DPR approval are required, including
building/demolition and grading permits under the County Building Code; Transportation
Department permits (see #9, above) including floodplain development permits (see #7,
above), and Public Health permits (such as for fugitive dust control, etc.).

Require an emergency response plan.

Require a noxious weed control plan.

Consider eliminating the existing zoning use distinction between oil and gas development on
subdivided, and unsubdivided, land.

Make clear that County “1041” review under the Land Use Code is required if oil and gas
operations fall within a designated “area of state interest” (while COGCC consent is required
to designate oil and gas “mineral interest areas,” the County’s 1041 regulations designate
other “state interest areas” in which the County could apply its regulations to oil and gas
development occurring in those).

Delete the current noise regulation DPR standard, as preempted by CRS Section 30-15-
401(1)(m)(11)(B).

Consider whether to delete, or continue incorporating, the existing DPR Regulations’
provisions requiring compliance with applicable state law (including related to air quality,
water quality, waste disposal, signage, and COGCC rules generally).

Review the existing DPR Regulations (and propose appropriate amendments) for updating
per recent COGCC rulemaking (Greater Wattenberg Area amendments; 2009 amendments
under State Act to expand wildlife habitat and environmental protection purview, etc.).
Perform a general preemption review of the existing DPR Regulations, with particular regard
to the existing setback requirements (and clarify whether existing zoning/Land Use Code
setbacks and supplemental setbacks apply), oil and gas development site design (e.g.,
production tank containment berm and line undergrounding requirements), and land
reclamation standards; keep in mind the prospect for as-applied “operational conflict”
challenges in proposing new amendments, and consider whether to adopt performance-
based standards to enhance local regulatory flexibility and lessen the likelihood of successful
preemption challenges.
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S Parks and Open Space

County 5201 St. Vrain Road ¢ Longmont, Colorado 80503
303.678.6200 « Fax: 303.678.6177 « www.bouldercounty.org

MEMORANDUM

To: Boulder County Commissioners

From: Ron Stewart, Director
Boulder County Parks and Open Space

Date: March 1, 2012

RE: Impacts of Qil and Gas Development Upon Boulder County Parks and Open Space Land

As the manager of a large amount of land in the oil and gas producing portions of the county,
Boulder County Parks and Open Space has been closely monitoring the impacts of oil and
gas operations upon the land and offers the following observations:

Why are there wells on open space?

POS has heard complaints from the public indicating that they are disturbed that any oil and
gas development is occurring on open space. While POS agrees that oil and gas development
is not consistent with the open space mission (either as set forth in the Boulder County
Comprehensive Plan or in the sales tax resolutions which generate the revenue used to
purchase open space land), there is oil and gas development on open space because we do not
have the legal ability to prevent it. The portion of Boulder County that has oil and gas
development is the easternmost township of the county, which is the western edge of what is
known as the Greater Wattenberg Area, the 7" largest oil and gas field in the United States.
Almost all of the land in this area was leased to oil and gas companies in the 1970s and

1980s and Boulder County did not begin purchasing agricultural lands in this area until the
mid-1990s. Because Boulder County purchased this land subject to existing oil and gas
leases, it cannot stop the oil and gas companies from exercising their legal rights to drill for
oil and gas.

How many existing wells are there in Boulder County?

There are currently approximately 345 active oil and gas wells in Boulder County.
Approximately one-third are located on open space owned by Boulder County in fee simple,
approximately one-third are located on privately held lands that are covered by Boulder
County conservation easements, and approximately one-third are located on privately held
land that is not protected by conservation easements.

How much oil and gas are produced in Boulder County?

For each of the past few years, oil and gas wells in Boulder County have produced between
200,000 and 250,000 barrels of oil and between 3,000,000 and 3,500,000 million cubic feet
of natural gas. We have seen substantial impacts to our lands and roads due to this
development, but to put this in perspective, this represents about 1% of Weld County’s oil
production and 1.5% of Weld County’s gas production.

Cindy Domenico County Commissioner Ben Pearlman County Commissioner Will Toor County Commissioner
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What control does POS have with regard to oil and gas development on open space?

If open space was acquired subject to an oil and gas lease, and that lease has been kept
current by production, oil and gas operators are required to contact Boulder County, as the
surface owner, before drilling any wells. POS staff initially requires the oil and gas operator
to assure that it has a right to drill and that it has legal access to use the surface of open space
to drill and access the well. POS staff then negotiates with the operator regarding siting of
the wellhead and use of access roads. Because POS cannot deny requests to drill if the
operator has a legal right and has complied with state and county permitting processes, we try
to negotiate locations that involve the disturbance of the least environmentally sensitive area,
the least new road construction, and the least disturbance of productive agricultural land.
POS will generally negotiate surface use agreements which establish siting of the well pad
and all associated infrastructure, timing, access, clean up, and reclamation issues. Surface
use agreements also establish that the operator is liable for damage to infrastructure on the
property, such as drain tiles or fences that are damaged, and any damage to the land that is
the result of the operator’s negligence.

While POS attempts to protect its interests as the long-term steward of the land, because oil
and gas lessees have extensive rights under Colorado law, there are limitations to what
Boulder County can require of operators. However, in one instance a few years ago, when an
oil and gas operator sought to drill in close proximity to a bald eagle nest, POS refused to
agree to a surface use agreement for a well in that location and filed an objection with the
COGCC against the state issuing a permit. Eventually we were able to negotiate a better
location for the well pad with the operator to protect the eagles.

What does Boulder County get in compensation for drilling on open space?

As the owner of the surface of land that is drilled, Boulder County receives between $7,000
and $25,000 for each surface use agreement. With its acquisition of the open space, Boulder
County also received royalty interests of 12-18% in most instances. Over the past several
years, Boulder County has received approximately $1,000,000 per year in royalties, which
represents about two-thirds of its annual agricultural lease revenue for open space property.
These payments are deposited into Boulder County’s general fund and are used for staff and
projects in the Open Space program.

What are the impacts to open space related to oil and gas operations?
POS has experienced many different impacts from oil and gas operations; both short term
and long term impacts.

In the short term, there is a large amount of heavy truck traffic, noise, dust, and other surface
disturbance. Oil and gas drilling and hydraulic fracturing interfere with agricultural
production, damage roads (both public highways and internal roads on open space
properties), and affect natural resources and wildlife.

Due to the oil and gas operators’ negligence, we have experienced other problems as well,
including spills of up to 7 barrels of oil, disturbance of prairie dog fencing that allowed
prairie dogs on lands where they had not been previously, destruction of drain tiles which
resulted in a high water table and unproductive soils, damage to ditches, and poor grading.

Long term impacts, even when there has not been negligence by the operator include
disturbed and increased incidence of noxious weeds. Compaction of soil, loss of soil

2
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structure, and mixing of the soil horizons which lead to alteration of historic drainage
patterns and a loss of agronomic productivity of up to 50% for many years, especially when
the soils have been impacted during wet periods. POS tenants and Boulder County each lose
money on the diminished production and the additional inputs and labor required to
rehabilitate the soil.

Has POS noticed a difference in the scale of impacts and volume of activity recently?
With new technologies that allow for directional and/or horizontal drilling, POS has been
able to work with oil and gas operators to negotiate better locations for new well pads. Oil
and gas operators are more willing to drill new wells in areas that have previously been
disturbed and cluster them in closer proximity. However, horizontal well drill sites have a
larger footprint and longer period of active disturbance due to the increased length of the
bore hole and the increased amount of hydraulic fracturing fluid used.

POS has not noticed a great increase in volume of new wells being drilled, but we know that
the COGCC has recently issued permits for 16 new wells on Boulder County Open Space.
POS has also recently received 47 notices of intent to drill, and we have seen the dramatic
increase in new wells being drilled in Weld County. In addition, we have had inquiries from
oil and gas companies about drilling in areas outside (west of) the Greater Wattenberg Area.
Based upon this increased activity in preparation for future drilling, it is reasonable to believe
that the volume of oil and gas activity in Boulder County is primed for an increase.
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S Transportation Department

County 2525 13th Street, Suite 203 « Boulder, Colorado 80304 « Tel: 303.441.3900 « Fax: 303.441.4594
Mailing Address: P.O. Box 471 « Boulder, Colorado 80306 ¢« www.bouldercounty.org

TO: Board of County Commissioners
FROM: Boulder County Transportation Department/George Gerstle
DATE: February 23, 2012

SUBJECT: Potential Transportation Impacts from Qil and Gas Development

Summary
One of Colorado’s largest oil and gas producing shale formations is the Niobrara, which extends into

the eastern portion of Boulder County. The Niobrara basin has been a highly productive source of oil
and gas in Colorado’s northern Front Range, most notably in Weld County. While to date there has
been relatively little oil and gas drilling activity in Boulder County compared to other front range
counties, a recent surge in oil and gas drilling in Weld County, has made it important that the
County understand the potential impacts of to the roadway and transportation system that could
result from oil and gas development and production.

Douglas County has completed some initial analysis to understand the potential transportation
impacts associated with oil and gas in Douglas County and which serves as a starting point for
understanding potential impacts to Boulder County. The Executive Summary of the Douglas County
report is attached for additional information.

Over 1,800 wells can legally be drilled in unincorporated Boulder County. Additional wells will also
likely be placed within incorporated towns and cities in the county and may also be serviced using
unincorporated county roads. Truck traffic from this activity would increase by many orders of
magnitude over current volumes on county roads which are not presently designed to safely
accommodate the weight and volume of vehicles associated with oil and gas development. The
impacts of the heavy trucks necessary to serve potential oil and gas development on Boulder County
roads could be equivalent to the wear and tear of hundreds of millions of passenger vehicles, would
increase conflicts with other vehicles and bicyclists, and would place significant new demands for
road infrastructure and safety investments on the County, without additional revenue to address
the potential needs.

Potential Demand

Relatively little information is currently available regarding forecast demand or plans for drilling in
unincorporated Boulder County; however Land Use has completed an initial analysis that indicates
over 1,800 wells could be drilled within existing regulatory limits under current state regulations.

The consultant team for Douglas County estimated trip generation rates based on an analysis
completed by MIT and subsequent adjustments based on local industry interviews. Based on the
MIT study, the Douglas County study forecast truck traffic to average 11,040 vehicle trips to develop
each pad site (with each pad accommodating six wells) for pad construction, drilling, well
installation, and well completion. Once a well is fully operational, trip generation is substantially
reduced to approximately 730 vehicle-trips per year (two trips per day). The time period for
development of a pad/well site is 45-60 days, with production lasting for up to 15 — 20 years. The
timeframe over which these wells could be developed is unknown, and would be largely a function
of global oil/natural gas demand.

Cindy Domenico County Commissioner Deb Gardner County Commissioner Will Toor County Commissioner
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Based on the assumptions from the Douglas County study and the Land Use Dept. forecast of
potential wells (1,800 wells, 6 wells per pad site and 11,040 trips per pad site) over 3,300,000
vehicles trips could use east Boulder County roads to install and service potential oil and gas
development. It should also be noted, that this analysis only reflect potential wells in
unincorporated Boulder County. Trucks serving wells in the incorporated cities and towns in the
County would also likely used Boulder County roads.

Most of the vehicles servicing these wells would be heavy trucks. Heavy trucks have a much greater
impact on roads than do lighter weight passenger vehicles, and therefore cause more wear and
damage than do passenger vehicles. According to the Douglas County study, the load impact of oil
and gas trucks on roads can be in the range of 5,000 to 30,000 times (depending on the weight and
number of axles on each vehicle) greater than a passenger car. In sum, the impacts of oil and gas
development on Boulder County roads could be equivalent to the wear and tear of many millions of
passenger vehicles.

Potential Implications to Boulder County Transportation System

The impacts to specific county roads will not be known until the truck routes used to access each
well pad are known; however, potentially significant road reconstruction and maintenance costs and
safety concerns exist based on the potential number of associated heavy truck trips.

Road Reconstruction and Maintenance: The potential impact of increased truck traffic on both
paved and unpaved roads would be significant. Roadway segments experiencing oil and gas traffic
will decrease the overall pavement service life, resulting in the need for more frequent, and thicker,
overlays and reconstruction sooner than would be expected under current use. For unpaved roads,
the improvements needed to offset the impacts of oil and gas trucks include more frequent dust
suppressant application, grading, graveling, and paving where the truck volume is expected to
significantly increase over an extended period of time.

The County conducts a pavement quality survey every three years, with the last one completed in
2009/10. Based on this survey, 36% of unincorporated, non-subdivision, paved roads were in fair or
poor condition. Particularly in eastern Boulder County, many of the lower volume roads do not have
a significant (or any) road base since they were developed informally over time, and cannot
withstand heavy truck traffic. The impact of thousands of heavy trucks on these roads would be
substantial.

Roadway Safety: Increased truck traffic would have significant safety impacts to both drivers and
bicyclists using Boulder County roads. Many roads in the eastern portion of the County do not have
shoulders or safe passing areas that would be necessitated by the increased demand by cars to pass
slow moving heavy trucks, or trucks entering or leaving the roads to access the well sites. Additional
turn lanes, shoulders, or other improvements may be needed to ensure the safety of the traveling
public. In addition, eastern Boulder County experiences high volumes of bicycle usage. Conflicts
between bicyclists and heavy trucks, especially on roads without shoulders, would likely increase
with increased heavy truck traffic.

Potential Financial Impacts

The potential financial impacts of the oil and gas development on the County transportation system
are unknown without further detailed analysis, but have potential to be significant. The Douglas
County study estimated the range of costs to their County roads from $13.8 million and $135.9
million between 2015 and 2030, depending on different oil and gas development scenarios. To put
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this in perspective, the current Boulder County Road and Bridge Fund revenue that can be used for
road maintenance and resurfacing is approximately $11-12 million annually.

Road costs associated with oil and gas drilling occur largely in the early well development period
when truck traffic is greatest. The development of oil and gas has the potential to require
substantial front-end, capital investments in order to maintain, expand and improve affected road
infrastructure in advance of, or at least concurrent with, drilling activity.

The Transportation Element of the Comprehensive Plan provides guidance on how to fund County
transportation needs, and may be useful in evaluating approaches to addressing the costs of oil and
gas development in the county. This direction includes:

TR7.01: “Allow for special assessments to fund transportation improvements that specially
benefit from such improvements,... and that funding mechanisms may include special
assessments or other appropriate revenue-generating programs.”

TR7.03: “Explore appropriate user fee programs that take into account the full costs of
travel, including immediate and long-term impacts to facilities and the environment, to help
fund transportation enhancements.”

TR7.04: “Require property owners or developers to provide appropriate off-site
transportation improvements that are necessitated by or reasonably related to the impacts
of new development.”

Options that may be available to consider offsetting the projected transportation funding shortfall
include:

e Public improvement district(s);

e Impact/permit fees;

e Direct contributions from oil and gas producers; and

e Property tax reallocation.

Conclusion

Significant additional analysis is necessary to understand the potential roadway, safety, and financial
impacts (and appropriate mitigation strategies) of increased oil and gas development in Boulder
County to the transportation system. The Land Use Code, County Transportation Standards, and
other permit programs should be reviewed for sufficiency related to transportation-related impacts
from oil and gas development,; implementing statutory authority to assess fees or require financial
guarantees for road/bridge construction or damage; assuring acquisition of all required
Transportation permits (for access, right-of-way use, oversize/overweight vehicles, etc.); and
addressing other transportation related issues and concerns.
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Public Health

Environmental Health Division

Boulder County Public Health (BCPH) has identified several areas of potential health impacts that may re-

sult from increased oil and gas development in the Wattenberg Field. Although oil and gas development in
Boulder County is not new, a renewed interest in those resources may impact our community. Areas of po-
tential health impacts include the following: Air pollution; water and soil contamination; and traffic.

Air Impacts

Overview

Oil and gas development and production, as well as the transportation associated with it, have the potential
to release contaminants into the air, including known human carcinogens. The primary emission sources of
these contaminants include the extracted natural gas and oil resources, wastewater, production wells, oil and
condensate tank vents, and exhaust from diesel trucks.

Potential Health Risks

Air pollution is a known hazard to the public’s health, and evidence indicates that oil and gas drilling is a
large source of many air contaminants. In fact, the industry is the largest industrial source of volatile organ-
ic compounds (VOCs) emissions, a group of chemicals that contribute to the formation of ground-level
ozone.” In addition, oil and gas drilling results in the release of methane, a potent greenhouse gas that traps
between 20-25 times more heat in the atmosphere than carbon dioxide, and it is a significant contributor to
ozone formation. Recent studies show that hydraulic fracturing wells emit 40-60times more methane than
conventional natural gas wells.® Thirdly, oil and gas operations emit air toxics, such as benzene, ethlyben-
zene, and n-hexane, which are pollutants known or suspected of causing cancer and other serious health ef-
fects.* Finally, particulate matter (PM) emitted from diesel trucks transporting fracking materials is a toxic
air contaminant may cause cancer, premature death, and other health problems.’

Boulder County Public Health’s primary health concern from increased oil and gas production is the poten-
tial increase in exposure to ground-level ozone. Exposure to ozone can trigger a variety of health problems,
including chest pain, coughing, throat irritation, and increased mortality for high-risk populations (i.e. the
elderly, children, and individuals with pre-existing conditions).® Currently, Boulder County is in non-
attainment for ozone, which is our most significant air quality problem.

We’ve also learned that the areas of the Pinedale Anticline in Wyoming and the Uintah Basin in Utah have
had anomalously high ozone readings where previously it had been minimal. Both are areas of relatively
new and significant oil and gas development.

! Battlement Mesa HIA, http://www.garfield-county.com/public-health/battlement-mesa-health-impact-assessment-draft2.aspx
2 http://www.epa.gov/airquality/oilandgas/basic.html

® http://www.scientificamerican.com/article.cfm?id=fracking-would-emit-methane

* http://www.epa.gov/airquality/oilandgas/basic.html

® http://www.arb.ca.gov/research/diesel/diesel-health.htm

©2008 Ozone Action Plan, Environmental Health web site

Environmental Health ¢ 3450 Broadway ¢ Boulder, Colorado 80304 © Tel: 303.441.1564 Fax: 303.441.1468
www.BoulderCountyHealth.org

BOCC 3/1/2012



23 of 277

In Garfield County, air toxics (e.g. benzene) in ambient air are at levels higher than levels measured in a neighboring
county with no gas development.” In addition there is evidence of ground-level ozone formation, which once sur-
passed the U.S. Environmental Protection Agency (EPA) Region 8 hour standard of 75parts per billion (ppb) in 2008.2

There is groundwater containing thermogenic methane in natural gas development and production areas®; and there
are trends in health impacts consistent with potential exposures (via a county-wide health assessment).

In Weld County, a new study conducted by National Oceanic and Atmospheric Administration (NOAA) researchers
found that a Weld County gas field is leaking methane at a higher rate than estimates suggested. Researchers must
determine if the field is an anomaly or part of a bigger problem.*®

BCPH staff generally feels that current Colorado Oil and Gas Conservation Commission (COGCC) regulations pro-
vide good safeguards that are relatively protective of air-related issues with oil and gas development; however, with
the increase in oil and gas exploration, there is relatively new information emerging that indicates the level of safe-
guarding warrants more attention. Staff’s primary concern with increasing oil and gas production is the potential in-
crease in ground-level ozone formation, which is our most significant air quality problem to date, along with the im-
pacts from air toxics.

Current Public Health Involvement

Under a contract with the Colorado Department of Public Health and Environment (CDPHE), BCPH staff inspects
permitted storage tank batteries that emit less than 10 tons of a single hazardous air pollutant (HAP) per year, or less
than 25 tons of a combination of HAPSs per year. Inspections occur once every 4-5 years for each facility. Though
emissions from individual area sources are often relatively small, collectively, their emissions can be of concern, par-
ticularly where large numbers of sources are located in heavily populated areas.™

Observations

Currently, an emissions permit from CDPHE is required for each well pad production tank within the county, per
COGCC rules. The COGCC rules require permitting for production tanks within ¥ mile of an occupied structure with
the capacity for 2 tons per year of VOC emissions.

The implementation of cost-effective control strategies seem to be readily available and can substantially reduce
emissions. Some examples include:

= Use of "green completions” to capture methane and VOC compounds during well completions.

= Phasing in of electric motors as an alternative to internal-combustion engines to drive compressors.

= The control of VOC emissions from condensate tanks with vapor recovery units.

Water and Soil Impacts

Overview

The impacts to water and soil quality, as well as domestic water supplies, are major concerns for Boulder County Pub-
lic Health. Stormwater run-off, well installation errors, well development accidents (e.g. fires, blowouts, and kick-

" Garfield County Public Health Department - GCPH, Colorado Department of Public Health and Environment (CDPHE). Garfield County Ambient Air Quality
Monitoring Study. In: Health P, ed.; 2007:63.

& Colorado Department of Public Health and Environment (CDPHE) - Air Pollution Control Division. Colorado Air Quality Data Report.

In: Denver, CO: CDPHE; 2008:89.

® Thyne G. Summary of Pl and PIl Hydrogeologic Characterization Studies - Mamm Creek Area, Garfield County, Colorado. In: Science Based Solutions; 2008. Also:
URS. Phase | Hydrogeologic Characterization of the Mamm Creek Field Area in Garfield County. In. Denver, CO; 2006:149. Also: S.S. Papadopulos & Associates I.
Phase 1l Hydrogeologic Characterization of the Mamm Creek Field Area, Garfield County, Colorado. In. Boulder, CO; 2008:58.

http://www.csmonitor.com/USA/2012/0213/Fracking-study-sends-alert-about-leakage-of-potent-greenhouse-gas (and upcoming issue of Journal of Geophysical

Research)
™ http://www.cdphe.state.co.us/ap/mact.html
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backs), infiltration from produced water stores in open pits, and drill cuttings (i.e. the solid products removed from the
well while drilling) are all potential sources of groundwater, soil, and surface water contamination.'? Fracturing fluid
surface spills, natural gas condensate, and leaks and spills associated with transportation are additional sources of po-
tential soil and water contamination.® In addition, an EPA preliminary investigation in the Wyoming’s Wind River
Range detected the presence of methane and dissolved hydrocarbons in several domestic wells located near hydraulic
fracturing wells.** Sampling in deep domestic wells and two deep monitoring wells showed elevated contaminate
levels as well. (That study is in the process of being peer reviewed, and it is understood that the geologic setting is
much different in Wyoming than it is in Boulder County.)

Potential Health Risks
Baseline water quality sampling of groundwater is critical information for determining impacts. Staff is concerned
that this doesn’t occur with enough frequency to be helpful, and it may be exempted in the Greater Wattenberg Area.

Surface water protections for some of Boulder County’s main drinking water supplies may have inadequate buffers.
There is concern that buffer zones in 317(B) of the COGCC regulations may only apply to surface water intakes and
not conveyances like the Boulder Feeder Canal and some irrigation structures.

Current Public Health Involvement
The current water quality role is very limited, although BCPH has a part-time intern helping with research and defin-
ing that prospective role in more detail.

Observations

= Groundwater monitoring efforts similar to those required under 318(A) of the COGCC regulations for
Broomfield County may not apply to Boulder County, and they appear not to include more sites within a sec-
tion than just the infill wells and boundary wells.

= Surface water buffers applied under 317(B) of the COGCC regulations may not apply to the Boulder Feeder
Canal and other pertinent surface water conveyances for drinking water supplies.

= Of interest is the potential for local public health involvement in regulatory oversight via Memorandum of
Understanding (MOU). Examples/precedent may exist in Garfield and Gunnison Counties.

Traffic

Overview

Natural gas development requires the use of many heavy trucks and will increase vehicle traffic on many Boulder
County roads. Increases in vehicle traffic are associated with increased risk of motor vehicle injury and death.® Inju-
ries and deaths may occur via vehicle-vehicle, vehicle-pedestrian, and vehicle-bicycle accidents.

Public Health Risks

BCPH is currently in the midst of developing a strategic plan with the goal of improving healthy eating and active
living in Boulder County. One strategy being considered is to increase alternative transportation use with the goal of
increasing physical activity. This may increase bicycle and pedestrian traffic on county roads. Increased truck traffic
from oil and gas development may expose the public participating in these activities to increased motor vehicle inju-
ries.

12 Battlement Mesa HIA

B3 http://energy.utexas.edu/images/ei_shale_gas_reg_summary1202.pdf

4 http://www.epa.gov/region8/superfund/wy/pavillion/EPA_ReportOnPavillion_Dec-8-2011.pdf
% http://www.paho.org/english/dd/ais/be_v25n1-acctransito.htm
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RESOLUTION 2012-16

A RESOLUTION IMPOSING A TEMPORARY MORATORIUM ON BOULDER COUNTY'S
PROCESSING OF APPLICATIONS FOR PROPOSED OIL AND GAS DEVELOPMENT IN
ALL OF THE UNINCORPORATED COUNTY PENDING CONSIDERATION OF
AMENDMENTS TO COUNTY REGULATIONS

A. WHEREAS, oil and gas exploration and production is a rapidly developing and
evolving industry nationwide, across Colorado, and within Boulder County, with both substantial
-advances in technology and significant modifications to the laws governing the industry
occurring during the past few years; and

B. WHEREAS, the western edge of one of the most actlvely drilled oil and gas
producing formatlons along the Front Range underlies the eastern portion of Boulder County;
and

C. WHEREAS, oil and gas operations have the potential for significant and
immediate impacts on the health, safety, and welfare of the citizens of Boulder County (“the
County”) through increased noise, odor, dust, traffic, noxious weeds, and other disturbance, as
well as the potential to significantly impact the County’s air, water, soil, biological quality,

. geology, topography, plant ecosystems, wildlife habitat, wetlands, floodplains, water, stormwater
and wastewater infrastructure, drainage and erosion control, parks and open space lands,
transportation infrastructure, emergency response plans, and other aesthetic values and
community resources; and

D. WHEREAS, in its capacity as surface owner of lands managed as open space
where oil and gas drilling development has occurred and continues to occur, the County Parks
and Open Space Department has recently witnessed new areas not previously developed being
developed by oil and gas companies, an increase in notices of intent to drill from oil and gas
companies, technological changes in drilling operations that in some cases result in more land
disturbance per well pad, differences in hours of operation, and associated increased impacts on
plant ecosystems, wildlife habitat and migration corridors, among other environmental and
natural resources; and

E. WHEREAS, in its role administering County floodplain regulations, the County
Transportation Department is concerned about increased interest in developing oil and gas in
mapped floodplain areas, posing potentially serious risks to public health and safety; and

F. WHEREAS, in its role managing the County transportation system under the

- duly adopted Boulder County Muitimodal Transportation Standards, through issuance of access
permits to ensure safe ingress and egress to the system, issuance of oversize/overweight vehicle
permits, and other methods for managing the public rights-of-way, the County Transportation
Department is concerned about a potential increase in impacts due to oil and gas development,
including increased wear and tear on roads from heavy truck traffic resulting in greater need for
road and bridge improvements and maintenance; and ‘

G. WHEREAS, the Colorado Qil and Gas Conservation Act, CRS. §§ 37-60-101 et
seq., declares that it is in the public interest to foster the responsible, balanced development,
production, and utilization of the natural resources of oil and gas in the staté of Colorado in a
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manner consistent with protcction of public health, safety, and welfare, including protection of
the environment and wildlife resources; and

. WHEREAS, the Colorado Oil and Gas Conservation Act grants the Colorado Oil
and Gas Conservatlon Commission (“COGCC”) authority to adopt statewide rulcs and
regulations concerning the development and production of oil and gas resources and the COGCC
has done so; and

L. WHEREAS, the Colorado Oil and Gas Conservation Act provides that it is not
intended to establish, alter, impair, or negate the authority of local and county governments to
regulate land use related to oil and gas operations; and

J.  WHEREAS, Colorado courts have recognized on several occasions that the
Colorado Oil and Gas Conservation Act does not expressly or impliedly preempt all aspects of a
county’s authority to enact land use regulations applicable to oil and gas development and
operational activities within the county, and thus the County’s regulations pertaining to matters
mentioned in the Colorado Oil and Gas Conservation Act are legal and valid as long as their
express or implied conditions do not irreconcilably conflict with state law on the basis of
operational conflicts that materially impede or destroy the state’s interest; and

K. WHEREAS, the County Planning Act, C.R.S. § 30-28-106, gives the County the
authority to process and adopt a master plan for the physical development of the unincorporated
territory of the County, and the duly adopted Boulder County Comprehensive Plan recognizes
the potential impacts of oil and gas exploration, development, and production and all accessory
activities and encourages such activities to be located and performed to minimize disturbance to
land and water resource systems, with affected areas reclaimed and restored once the activities
are completed and all other impacts minimized via all appropriate regulatory measures to the
extent authorized by law; and

L. WHEREAS, the current Boulder County Comprehensive Plan sections
addressing oil and gas activities have not been updated in many years and merit a review to
determine whether amendments are necessary to reflect today’s industry, its practices, and
impacts on land use, transportation, public health, parks and open space areas, and other
environmental and natural resources across the County; and

M. WHEREAS, the Local Government Land Use Control Enabling Act, C.R.S. §§
29-20-101 et seq., provides the County with the broad authority to plan for and regulate the use
of land in order to provide for orderly development and a balancing of basic human needs of a
changing population with legitimate environmental concerns, all in a manner consistent with
constltuuonal rights; and

. N. WHEREAS the Local Government Land Use Control Enabling Act authorizes
each local government within its respective jurisdiction to plan for and regulate the use of land
by, among other actions, regulating development and activities in hazardous areas; protecting
lands from activities which would cause immediate or foreseeable material danger to significant
wildlife habitat and would endanger a wildlife species;, preserving areas of historical and
archaeological importance; regulating the use of land on the basis of the impact thereof on the
community or surrounding areas; and otherwise planning for and regulating the use of land so as
to provide planned and orderly use of land and protection of the environment in 2 manner
consistent with constitutional rights; and '
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~ O. WHEREAS, the Board believes it has not only the right but the responsibility to
plan for and regulate the use of land for the purposes laid out in the Local Government Land Use
Control Enabling Act as well as those purposes specified in other applicable state and federal
statutes and common law grants of authority, to best protcct and promote the health, safety, and
general welfare of the present and future inhabitants of Boulder County and to guide future
growth, development, and distribution of land uses within Boulder County; and

P. WHEREAS, to that end, and pursuant to the Local Government Land Use
Control Enabling Act, the County Planning Act, and various other state and federal statutory and
common law grants of land use authority, the Board has from time to time adopted planning,
zoning, and other regulations governing land use in the unincorporated territory of the County;
and -

Q. WHEREAS, the current regulations concerning oil and gas development in §§ 4-
900 to 4-913 of the Boulder County Land Use Code were last updated years ago, prior to various
changes in oil and gas production practices, prior to changes to state statutes and regulations, and
prior to several relevant Colorado court decisions concerning local regulation of oil and gas
activities, and therefore are ripe for review for potential amendments in light of the current
significant concerns over the impacts of continuing oil and gas development activities within the
County; and

R. WHEREAS, Boulder County staff have begun to analyze whether the existing
zoning and other land use regulations pertaining to oil and gas activities are sufficient to protect
the public health, safety, and welfare; and

S. WHEREAS, the Board estimates that the time needed to perform the prerequisite
studies and planning and analyze regulatory amendments that may be necessary to mitigate the
impacts of oil and gas exploration, development, and production activities, may take
approximately six months to complete; and

T. WHEREAS, the Board reasonably anticipates that applications for additional oil
and gas development may be filed in the coming months while the study is undertaken and
before the County has had the opportunity to consider the outcome of the study and adopt
appropriate regulatory changes; and

U. WHEREAS, the Board finds that it is inconsistent with its responsibilities to .
protect the local environment and population of the County to continue to process and review
applications for oil and gas development in piecemeal fashion without thoroughly examining the
current County regulations to reflect changes in state law and oil and gas production practices;
and

V. WHEREAS, the Board is aware of the potential for further changes in state law
during the 2012 legislative session, and that legislative proposals in the oil and gas regulatory
area, if enacted this session, may further clarify the bounds of County regulatory jurisdiction; and

W. WHEREAS, if applications requesting approval to conduct oil and gas
exploration, development, and production activities within the unincorporated County are
submitted prior to the County having adequate time to conduct the appropriate studies, make
necessary revisions to its Comprehensive Plan, be aware of any forthcoming 2012 legislative
changes, and consider and process any indicated regulatory amendments, the Board believes
irreparable harm may be done to the public health, safety and welfare; and
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X. WHEREAS, the U.S. Supreme Court and the Colorado Supreme Court recognize
that in the field of land use rcgulation, temporary moratoria of reasonable duration are often
employed to preserve the status quo in a particular area while developing a long-term plan for
development; indeed, in countering the incentive of property owners to develop their property
quickly to avoid the consequences of an impending land use plan for the jurisdiction, moratoria
are a crucial tool for local governments and, therefore, pursuant to express and implied authority
granted by the Colorado Revised Statutes and multiple Colorado and federal appellate decisions
upholding temporary moratoria on land use applications while amendments are considered, the
Board has the legal authority to adopt a temporary moratorium in this situation; and

Y. WHEREAS, in light of the foregoing recitals and findings, circumstances warrant
the immediate enactment of this Resolution establishing a temporary moratorium to protect the
public health, safety, and welfare, and to avoid development which, during the County’s
planning and land use regulation amendment process, may contravene the results of this study
and process put the public at risk; and

Z. WHEREAS, the Board further determines that it will schedule and hold a public
hearing on this temporary moratorium and related matters as soon as practicable after this

'Resolution’s adoption, for the purposes of receiving public comment on the moratorium and
considering whether to terminate, extend, or otherwise amend the moratorium.

NOW THEREFORE, BE IT RESOLVED by the Board of County Commissioners of
Boulder County:

1. The submittal of notices of intent to drill and land use applications requesting approval to
conduct oil and gas development activities within the unincorporated territory of the
County limits is imminent. The County may not have updated regulations in place that
adequately mitigate impacts of this activity or that incorporate the County’s full ability to
regulate in this area under evolving state statutes, regulations, and case law to protect and
preserve the public health, safety and welfare. Therefore, a temporary moratorium on
accepting applications is reasonable and necessary.

2. This temporary moratorium shall take effect immediately. The County Land Use
Department is directed not to accept, process, or approve any applications under Article
4-900 of the Land Use Code after the effective date of this Resolution.

3. This temporary moratorium shall remain in place until August 2, 2012, unless earlier
terminated or extended.

4. County staff is hereby directed to continue analyzing whether the existing County
Comprehensive Plan and existing County regulations pertaining to oil and gas activities
are sufficient to protect the public health, safety, and welfare, or whether an amended
Comprehensive Plan and amended regulations will be necessary to adequately mitigate
impacts. ‘

5. The Board intends to hold a public hearing to take testimony on the merits of the
temporary moratorium imposed by this Resolution and to determine whether the
moratorium should be terminated, extended, or otherwise amended on “Th mﬁdgu ,
March | ,2012, at Y.¢g0 p.m., in the Board’s public hearing room on the third floor of
the Boulder County Courthouse, 1325 Pearl Street, Boulder, Colorado. Notice of this
hearing shall be published in a newspaper of general circulation in Boulder County at
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least 14 days prior to the hearing date. Should this hearing be rescheduled for any reason,
the Board will publish notice of the new time, date, and location of the hearing in a
newspaper of general circulation in Boulder County at least 14 days prior to the hearing
date. If necessary, at the Board’s discretion, this hearing may be continued one or more
times.

6. The Board reaffirms that any oil and gas operations conducted without all necessary
County approvals may be in violation of the Boulder County Land Use Code or other
applicable County regulations.-

7. This Resolution does not apply to the following:

a. Any complete application for oil or gas exploration, development, or production
currently being processed by the Land Use Department, which may continue to be
processed and reviewed as provided in the Land Use Code.

b. Any application for oil or gas exploration, development, or production already
approved by the Land Use Department prior to the effective date of this

Resolution where such approval is validly maintained thereafier.

c. Developmeht which possesses either a statutory or common law vested right.
d. Mmor modifications to existing permits.

A motion to approve the foregoing Resolution imposing a temporary moratonum was made at
the duly noticed public business meeting held on February 2\ , 2012 by Commissioner

[ocor , seconded by Commissioner Cocdpec __,and passed by a3-0_vote of the
Board.

ADOPTED on this 2 day of February, 2012, effective immediately.
| BOARD OF COUNTY COMMISSIONERS

OF BOULDER COUNTY:

M Aam.)

Cindy Domeﬁzo, Chair

— o

Will Toor, Vice Chair.

D&Qm NE2__

Deb Gardner, Commissioner

ATTEST

Lc'.Q,« O:Qmw,

Clerk to the%oard

BOCC 3/1/2012



ATTACHMENT B

ATTACHMENT B

ATTACHMENT B



33 of 277

SULLIVAN GREEN SEAVY LLC

Barbara J.B. Green
Phone: 303-355-4405
Fax: 303-322-5680
lawgreen@earthlink.net

MEMORANDUM

TO: Andy Karsian, Legislative Coordinator
Colorado Counties, Inc.

FROM: Barbara J.B. Green

DATE: November 16, 2011

RE: COUNTY AUTHORITY AND OPPORTUNITIES TO ADDRESS IMPACTS OF OIL AND
GAS DEVELOPMENT

Following is a summary of the scope of county regulatory authority over oil and gas
development and an assessment of the validity of different types of regulations. The different
types of county regulations assessed in this memorandum are color-coded: green indicates
types of local land use regulations that are not per se preempted by state law; indicates
types of local land use regulations that may or may not be enforceable; and red indicates types
of local land use regulations that would be preempted by state law and therefore, not
enforceable. The oil and gas industry has a history of challenging local regulations. Generally,
local land use regulations are presumed to be valid, and the party challenging the regulations
bears the burden of proof to show that they are not valid.

CAN COUNTIES REGULATE OIL AND GAS DEVELOPMENT?

Yes, counties can regulate oil and gas development through land use permits, assuming that the
regulations are within the scope of their ordinary land use authority delegated by the General

ATTORNEYS & COUNSELORS AT LAW

2036 E. 17" Avenue 3223 Arapahoe Avenue, Suite 300
Denver, CO 80206 Boulder, CO 80303
Phone: 303-322-0366 Phone: 303-440-9101
Fax: 303-316-0377 Fax: 303-443-3914
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MEMORANDUM

RE: COUNTY AUTHORITY AND OPPORTUNITIES TO ADDRESS IMPACTS OF OIL AND
GAS DEVELOPMENT

November 16, 2011

Page 2

Assembly, and the operational effect of those regulations does not result in an operational
conflict with the application of state requirements. Bd. of County Comm’rs of La Plata County v.
Bowen/ Edwards Associates, Inc., 830 P.2d 1045, 1055-58. (Colo. 1992). Local governments
have a legally protected interest in enacting and enforcing their land use regulations governing
the surface effects of oil and gas operations. Bd. of County Comm’rs of La Plata County v.
Colorado Oil and Gas Conservation Commission, 81 P.3d 1119, 1124 (Colo.App. 2003).

WHAT IS THE SOURCE OF COUNTY AUTHORITY TO REGULATE OIL AND GAS DEVELOPMENT?

The authority to regulate oil and gas development is derived from county land use authority
delegated by the Colorado General Assembly. Colorado law delegates broad authority to
counties to regulate the use of land within their jurisdiction. The Local Government Land Use
Control Enabling Act, C.R.S. §§ 29-20-101 to 107, gives local governments the authority to
regulate development and activities in hazardous areas, to protect land from activities that
would cause immediate or foreseeable material damage to wildlife habitat, to preserve areas of
historical and archaeological importance, to regulate the location of activities and development
which may result in significant changes in population density, to provide for the phased
development of services and facilities, to regulate land use on the basis of its impact on the
community or surrounding areas, and to otherwise plan for and regulate land use so as to
provide for the orderly use of land and the protection of the environment consistent with
constitutional rights. C.R.S. § 29-20-104(1). See also Bowen/Edwards, 830 P.2d at 1056.

Another source of county regulatory authority over land use is the County Planning Code,

C.R.S. §§ 30-28-101 to 137, which grants counties the power to “provide for the physical
development of the unincorporated territory within the county and for the zoning of all or any
part of such unincorporated territory.” C.R.S. § 30-28-102. Under this statute, county authority
includes the power to address the distribution of land development and utilization. C.R.S. § 30-
28-115(1). A county also has the authority to adopt a zoning plan that regulates, among other
things, “the uses of land for trade, industry, recreation, or other purposes.” C.R.S. § 30-28-
111(1).

Because county authority derives from its land use authority, all county oil and gas regulations
have to be based on protecting legitimate land use and environmental concerns articulated in
the land use statutes.
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MEMORANDUM

RE: COUNTY AUTHORITY AND OPPORTUNITIES TO ADDRESS IMPACTS OF OIL AND
GAS DEVELOPMENT

November 16, 2011

Page 3

WHEN DOES A COUNTY REGULATION IMPREMISSIBLY CONFLICT WITH STATE LAW UNDER
THE “OPERATIONAL CONFLICT” TEST?

The Colorado Supreme Court has held that local regulation of oil and gas development is valid
unless “the operational effect of the county regulation conflicts with the state statute or
regulation.” Bowen/Edwards, 830 P.2d 1045, 1059 (Colo. 1992). “State preemption by reason
of operational conflict can arise where the effectuation of a local interest would materially
impede or destroy the state interest [citing National Advertising Company v. Department of
Highways, 751 P.2d 632, 636 (Colo. 1988)].” Id. Whether there is an operational conflict is
determined on a case-by-case basis, and requires a fully-developed evidentiary record. Id. See
also Bd. of County Comm’rs of Gunnison County v. BDS International, 159 P.3d 773 (Colo.App.
2006). County regulations are presumed to be valid, and the person challenging them on the
basis of operational conflict has the burden of proof.

CAN COUNTIES BAN ALL OIL AND GAS OPERATIONS?

Probably not. A ban on all oil and gas development within the county would be problematic
because the state’s interest in efficient development and production of oil and gas preempts
a local government from completely excluding oil and gas operations. Voss v. Lundvall Bros.,
830 P.2d 1061, 1069 (Colo. 1992). See also Colorado Mining Association v. Bd. of County
Comm’rs of Summit, 199 P.3d 718 (Colo. 2009). Note, however, that the Supreme Court does
not say that bans are per se preempted. The Supreme Court found that “local land use
ordinances banning an activity that a statute authorizes an agency to permit are subject to
heightened scrutiny in preemption analysis.” Colorado Mining Association at 725.

CAN COUNTIES BAN OIL AND GAS OPERATIONS FROM CERTAIN ZONING CLASSIFICATIONS OR
AREAS OF THE COUNTY?

Maybe. Counties have broad land use
authority, and courts presume that zoning ordinances are valid. Colorado Mining Association at
730. The court has left the door open for the possibility that activities could be prohibited in
some, but not all, zoning districts: The Supreme Court noted that county planning authority
“probably does not include the right to ban uses from all zoning districts.” Id at 731.
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A problem would arise, however, if the zoning prevented an oil and gas operator from accessing
his oil and gas reserves. This would be challenged as a regulatory taking and/or as a per se
operational conflict. A safer approach than banning oil and gas operations in certain zoning
classifications would be to allow oil and gas operations anywhere in the county under a special
use permit, subject to regulatory standards and requirements.

CAN COUNTIES REQUIRE SPECIAL USE PERMITS THAT TAKE INTO ACCOUNT CONSISTENCY
WITH THE COMPREHENSIVE PLAN, COMPATIBILITY WITH ADJACENT USES, IMPACT ON
PUBLIC SERVICES, TRAFFIC, POLLUTION, LANDSCAPING, AND SIMILAR FACTORS WHEN
REVIEWING AN OIL AND GAS OPERATION?

Yes. Courts have upheld county special use permit requirements setting out standards for
granting or denying special use permits that address consistency with the comprehensive
plan, compatibility with adjacent uses, impact on county services, traffic, environmental
impacts, and related standards for mining activities. Because state oil and gas regulations do
not displace local authority over oil and gas impacts, special use permits applied to oil and gas
also are not pre-empted, assuming that the county standards do not create an operational
conflict with state oil and gas requirements. C & M Sand and Gravel v. Bd. of County Comm’rs
of Boulder County, 673 P.2d 1013 (Colo.App, 1983); Town of Frederick v. North American
Resources Company, 60 P.3d 758, 766 (Colo.App. 2002).

CAN COUNTIES REGULATE OIL AND GAS ACTIVITIES OCCURRING ON STATE LAND BOARD
LANDS?

Yes. Counties have the authority to regulate oil and gas activities on state land board lands.
The Colorado Supreme Court has upheld county zoning authority over state lands. See
Colorado State Bd. of Land Comm'rs v. Colorado Mined Land Reclamation Bd., 809 P.2d 974,
982-85 (Colo. 1991) (under Local Government Land Use Control Enabling Act and County
Planning Code, counties retained zoning authority over school lands leased by State Land Board
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for mining operation where statutory schemes bearing on state and county authority did not
clearly express legislative intent to override county authority). There is no reason that the
analysis would be different for oil and gas operations. See also Bowen/Edwards at 1058.

CAN COUNTIES REGULATE THE SAME SUBJECT MATTER AS THE COLORADO OIL AND GAS
CONSERVATION COMMISSION (COGCC)?

Yes, regulations that address the same subject matter as state regulations are not
automatically preempted. Unless the local regulation would result in an operational conflict
with the statutes and rules, county regulations and the state rules addressing the same subject
matter may co-exist. See Colorado Mining Association at 725; Gunnison County v. BDS, 159
P.3d 773, 779 (Colo.App. 2006).

CAN COUNTIES REGULATE THE “TECHNICAL ASPECTS” OF OIL AND GAS OPERATIONS?

There is a widely held belief among state officials and the industry that local governments
cannot regulate the “technical aspects” of oil and gas drilling, pumping, plugging, waste, safety,
and environmental restoration of wells. This belief is based on some dicta in Bowen/Edwards.
The industry’s concept of what is “technical” is extremely expansive. However, there is no case
that defines “technical aspects” or that states that all local regulation of the “technical aspects”
of oil and gas drilling is preempted.

Note that if a county tries to regulate the drill casing, fluids injected, process, etc., arguably it
may be regulating in an arena where it has no authority. Regulation of these technical
aspects of oil and gas are not really land use regulations.

! The Court stated that “there may be instances where the county’s regulatory scheme conflicts in operation with
the state regulatory scheme. For example, the operational effect of the county regulations might be to impose
technical conditions on the drilling or pumping of wells under circumstances where no such conditions are
imposed under the state statutory or regulatory scheme, or to impose safety regulations or land restoration
requirements contrary to state law. To the extent that such operational conflicts might exist, the county
regulations must yield to the state interest. Any determination that there exists an operational conflict between
the county regulations and the state. . .scheme, however, must be resolved on an ad-hoc basis under a fully
developed evidentiary record.” Bowen/Edwards at 1060.
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CAN COUNTIES REGULATE THE WATER QUALITY IMPACTS OF OIL AND GAS
OPERATIONS?

1. Surface Water Supplies. Counties have authority to protect water quality of surface
water supplies. The industry takes the position that the Colorado Water Quality Control Act,

§ 25-8-101, et seq. [“CWQCA”] preempts county regulation of water quality because the Water
Quality Control Commission [“WQCC™] is “solely responsible for adoption of water quality
standards and classifications” for waters of the State. CWQCA, §202(7)(a).

However, courts disagree with this position. “Protection of water supplies is a matter of both
state and local concern and may be regulated by local governments. Town of Carbondale v. GSS
Props., LLC, 144 P.3d 53 (Colo.App. 2005) [reversed on other grounds, 169 P.3d 675].

A county regulation concerned with the water quality impacts of oil and gas development would
not be completely preempted unless the county attempted to establish stream classifications and
standards, or regulate the discharge of point sources.

Otherwise, the county regulation would not be preempted unless it created an “operational
conflict.” In the case of water quality regulation, the state’s interest and the county’s interest in
water quality protection are in harmony.

Following is an assessment of different types of surface water quality regulations.

= County adoption of numeric water quality standards or use classifications different
from those of the WQCC would be preempted.

= County regulation to prevent significant degradation to surface water quality
that is complementary to, and not in conflict with, state regulation for water
quality control is unlikely, on its face, to “materially impede or destroy” state
interests in balancing the protection of public health and safety with orderly
development of oil and gas.

= Regulation requiring an entity to provide information that it must also provide
to other regulators, to disclose the results of monitoring it is doing for other
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regulators, or to explain the extent of mitigation it is proposing to perform as a
result of other permitting should not create an operational conflict.

2. Drinking Water Supplies. County regulation of impacts of oil and gas regulations to
drinking water supplies should be valid unless they are in operational conflict with state
requirements. County-specific concerns include:

. Water bodies classified for water supply use by the Water Quality Control
Commission.
= Areas with site-specific ground water quality protection regulations pursuant to

5 CCR 1002-42.

. Surface waters designated as a public water supply by the Colorado Oil and Gas
Conservation Commission.

The industry argues that regulation of surface water drinking water supply is preempted by
CWQCA, 5 CCR 1002-31 and -38; ground water drinking water supply protection is preempted
by CWQCA, 5 CCR 1002-42; and that protection of designated public water supply segments is
preempted by COGCC Rules.

There are many strong arguments, however, that support a role for local regulations to protect
drinking water. For example:

. Water Quality Control Division has a Source Water Assessment and Protection
(SWAP) program, approved by EPA, that specifically envisions a shared
regulatory approach for source water protection. See,
http://www.cdphe.state.co.us/wq/sw/pdfs/-toc-sum.pdf. The intent of this program
is for local governments to create source water protection plans.

. The Water Quality Control Division has entered into at least one Memorandum of
Agreement with a land use agency (the US Forest Service) to protect public
sources of water supply. See, http://www.cdphe.state.co.us/wq/sw/pdfs/-
CDPHE_USFS pdfs/USFS_CDPHE_MOU_Final_1009.pdf. Again, this is
evidence that the Division intends to share responsibility for protecting drinking
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water sources. The county could consider entering into a similar agreement with
the Land Board.
. Regardless of how specific the state agency regulations are, given that the courts

have found, repeatedly, that local and state government share an interest in and
authority for protecting water quality, it is unlikely that a court would find
preemption of any county ordinance that seeks information about where an
activity that may affect water resources or public health is occurring, the
nature of the water resources that may be affected, and the protections
(i.e., mitigation) that the developer is proposing to protect the resource.

3. Water Body Setbacks. Because the 2008 COGCC regulations include a 300 foot
setback requirement only for designated public water supply segments, the county may be
preempted from imposing additional requirements, either for water bodies that are not
public water supply segments, or for more than 300 feet.

4. Point Source Discharges of pollutants. Because the Water Quality Control Division is
“solely responsible for the issuance and enforcement of permits authorizing point source
discharges into surface waters of the state affected by such discharges,” CWQCA, § 202(7)(b)(D),
a county ordinance requiring a point source discharge permit for an oil and gas
development activity would be preempted.

5. Stormwater Discharge regulations. Many stormwater discharges require permits under
the WQCA, and the COGCC has its own stormwater rule. See COGCC, Rule 1002.f.

However, stormwater protection remains a matter of both local and state concern. Additional
county provisions to protect county resources, public health and safety through this
existing program are probably valid, so long as such requirements do not create an
operational conflict with state regulations.

6. Non point source discharges. The industry argues that the CWQCA requires the WQCC
and Water Quality Control Division to recognize the water quality responsibilities of the
COGCC to apply water quality standards through its own program. This requirement is found
C.R.S. § 25-8-202(7)(“SB 1817).
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However, SB 181 makes no mention of and does not apply to local government regulation. It
involves communication and clarification of lines of authority among state agencies. In addition,
non-point source pollution is not directly addressed by the CWQCA because non-point pollution
is associated with land use activities, an area typically regulated by local governments. County
imposition of conditions or requirements such as erosion control and sediment control
requirements to prevent or minimize non point source discharges are not per se preempted.
See Gunnison County v. BDS, 159 P.3d 773, 780 (Colo.App. 2006) (county drainage and erosion
regulations promote the state’s interest in protecting the land and topsoil without imposing
conflicting requirements; evidentiary hearing required to determine whether there is operational
conflict).

7. Dredged and fill material. The industry has argued that county regulations that address
the disposal of dredged or fill material in water bodies is preempted by Clean Water Act
Section 404 and regulations under the CWQCA found at 5 CCR 1002-85.

However, nothing in the state or local regulations preempts local authority. County imposition
of conditions on the discharge of dredged and fill materials may occur provided the
conditions do not impose an operational conflict with the 404 Permit program.

8. Injection of fracking fluids. Protection of underground drinking water supplies is
preempted by the Safe Drinking Water Act and regulation of injection of fracking fluids beyond
benzene, in particular, is preempted by federal Energy Policy Act of 2005. Thus, Federal law
would preempt the county regulating injection of contaminants into aquifers during
fracking.

CAN COUNTIES REGULATE IMPACTS OF OIL AND GAS DEVELOPMENT ON
WILDLIFE HABITAT?

Yes. County regulation of impacts to wildlife habitat of oil and gas operations should be valid
so long as they do not create an operational conflict with State requirements. Counties have
express statutory authority to control the impacts of development on wildlife habitat. See Local
Government Land Use Control Enabling Act, C.R.S. §§ 29-20-101 to 107 and Areas and Activities
of State Interest (“1041”), C.R.S. 24-65.1-101 et seq.
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The industry argues that the amended COGCC Rules that establish wildlife habitat protection
standards preempt all local regulation of oil and gas wildlife impacts. However, before the rules
were amended, the court upheld Gunnison County’s authority to regulate impacts to wildlife
habitat against a facial challenge. The court ruled that it is not clear that these regulations
would operationally conflict with state regulations, and that an evidentiary hearing would be
required to make that determination.

Further, the amendments to the Colorado Oil and Gas Conservation Act and the COGCC Rules
included “savings provisions.” The Act states that “[n]othing in this section shall establish, alter,
impair, or regulate the authority of local and county governments to regulate land use related
to oil and gas operations.” C.R.S. § 34-60-128 (4). COGCC Rule 201 states: “Nothing in these
rules shall establish, alter, impair, or negate the authority of local and county governments to
regulate land use related to oil and gas operations, so long as such local regulation is not in
operational conflict with the Act or regulations promulgated thereunder.”

CAN COUNTIES REQUIRE FINANCIAL GUARANTEES?

According to the Court of Appeals, counties cannot require financial guarantees that
duplicate or conflict with the state regulations’ financial cap. See BDS at 779.

CAN COUNTIES REQUIRE THAT AN OIL AND GAS OPERATOR GIVE THE COUNTY ACCESS TO
RECORDS?

According to the Court of Appeals, counties cannot require access to records because “the
state statute and rule exclude the county by omission as an entity authorized to inspect the
records” that the COGCC requires to be kept. BDS at 779. (Note that we disagree with the
court’s conclusions in that county’s do not get their authority over anything from the COGCC.
That authority comes from the General Assembly.
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Altorney General STATE OF COLORADO STATE SERVICES BUILDING
. . DEPARTMENT OF LAW 1525 Sherman Streat - 7th
CYNTHIA H. COFFMAN Flcor
Chief Deputy Atiorney General — OFFICE OF THE ATTORNEY GENERAL Denver., Colorado 80203
Phone (303) 866-4500

DANIEL D. DOMENICO
Solicitor General

January 10, 2012

George N. Monsson, Esq.
Sr. Asst. County Attorney, El Paso County
200 S. Cascade _

. Colorado Springs, Colorado

Via Email: George.Monssoni@elpasoco.com
RE: ElPasoC ounty’s proposed oil and gas regulations

Dear Mr. Monsson:

I am writing to express the Colorado Oil and Gas Conservation Cornmission’s (“COGCC)
concerns regarding El Paso County’s proposed oil and gas regulations. In its correspondence
dated November 14, 2011, the COGCC noted some of its general concerns with the proposed
regulations and also expressed its interest in working collaboratively with Fl Paso County to
address local oil and gas issues through the COGCC’s state program. This letter
supplements the general comments and concerns raised in the COGCC's prior letter, and also
reiterates the COGCC’s desire for El Paso County to work with the COGCC to address local
concerns through the COGCC’s existing state program. '

L The COGCC’s Statutory Charge

Under the Colorado Oil and Gas Conservation Act (“Act”), the General Assembly charged
the COGCC with fostering the responsible development of Colorado’s oil and gas resources

- in a manner consistent with the protection of public health, safety and welfare, including
protection of the environment and wildlife. C.R.S. § 34-60-102. The COGCC has broad
powers to further the state’s interest in oil and gas development, including the power to pass
regulations governing all aspects of development. The Commission Rules of Practice and
Procedure, 2 CCR 404-1, are available at http://cogcc.state.co.us/. Any person can petition
the Commission at any time to modify its regulations. See Commission Rule 529.a.
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II. Local Land Use Regulations Affecting Qil and Gas Operations

A. State Preemption Under County Comnt'rs v. Bowen/Edwards Assocs., Inc.,
830 P.2d 1045 (Colo. 1992) and VFoss v. Lundvall Bros., Inc., 830 P.2d 1061
(Colo. 1992).

In 1992, the Colorado Supreme Court issued two decisions on the same day addressing state
preemption of local oil and gas regulations. '

In County Comm 'rs v. Bowen/Edwards Assocs., Inc., 830 P.2d 1045 (Colo. 1992), the
Colorado Supreme Court explained that “[t]he purpose of the preemption doctrine is to
establish a priority between potentially conflicting laws enacted by various levels of
government.” Jd. at 1055. The court further explained that local regulation may be expressly
or impliedly preempted by state law, and that local regulations may also be preempted by
virtue of being in operational conflict with state regulations. The court held that operational
conflicts arise where a local rule, if enforced, “would materially impede or destroy a state
interest.” Id. at 1059. The court further held that the state’s interest in responsible resource
development supports the uniform regulation of all technical aspects of oil and gas
operations and that conflicting county regulations create operational conflicts and must yield
to the state’s interest:

There is no question that the efficient and equitable development and

production of oil and gas resources within the state requires uniform C
regulation of the technical aspects of drilling, pumping, plugging, .
waste prevention, safety precantions, and environmental restoration.

Oil and gas production is closely tied to well location, with the result

that the need for uniform regulation extends also to the location and

spacing of wells.

[Tlhere may be instances where the county’é regulatory scheme
conflicts in operation with the state statutory or regulatory scheme.
For example, the operational effect of the county regulations might be
to impose technical conditions on the drilling or pumping of wells
under circumstances where no such conditions are imposed under the
state statutory or regulaiory scheme, or to impose safety regulations or
land restoration requirements contrary to those required by state law
or regulation. To the extent that such operational conflicts might exist,
the county regulations must yield to the state interest.

Bowen/Edwards Assocs., at 1059-1060.
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In the companion case of Foss v Lundvall Bros. [re., 830 P.2d 1051 (Colo. 19923, the
Colorado Suprems Court applied the anaivsis sel forth in Bower Eibeards and invalidated »
city ordinarce imposing a total ban en drilling of any oil or gas wells within the City of
Greeley. In doing so. the court anelyzed the COGCC’s powers and obligations under the
1992 version of the Act and noted that *the regulation of oil and gas cevelopmen: and
production has traditionally been a matter of state rather than local control.” Id. at 1068.

In 2002, the Colorado Court of Appeals applied Bowern/Edwards and invalidated various
local ordinances geared toward oil and gas development. In Town of Frederick v. North
Amer. Res. Co., 60 P.3d 758 (Colo. App. 2002), the Court of Appeals held, as a matter of
law, that the Town of Frederick’s attempt to pass more stringent setback, noise abatement
and visual impact rules conflicted, on their face, with the COGCC’s regulatory regime and
were therefore preempted. The Court of Appeals rejected the town’s argument that it was
entitled to “go farther” than the rules and regulations passed by the COGCC because “the
local imposition of technical conditions on well drilling where no such conditions are
imposed under state regulations, as well as the imposition of safety regulations or land
restoration requirements contrary to those required by state law, gives rise to operational
conflicts and requires that the local regulations yield to the state interest.” Id. at 766.
Further, the Court of Appeals observed that operational conflict preemption can occur where
state and local governments attempt to regulate the “same subject” irrespective of whether
the activity concerns purely technical aspects of development: '

Certain provisions of the Town’s ordinance do regulate technical
aspects of drilling and related activities and thus could not be
enforced. However, other provisions of the ordinance, such as those
governing access roads and fire protection plans, do not purport to
regulate technical aspects of oil and gas operations, even though they
may give rise to operational conflicts with a state regulation
addressing the same subject and thus be preempted for that reason.

Id. at 764.

In 2006, the Court of Appeals again applied Bowen/Edwards and invalidated various local
ordinances geared toward oil and gas development. In Bd. of County Comm’rs of Gunnison
County v. BDS Int’l LLC, 159 P.3d 773 (Colo. App. 2006), the Court of Appeals held, as a
matter of law, that Gunnison County’s regulations concerning financial assurance, fines and
examination of records conflicted, on their face, with the COGCC's regulatory regime and
were therefore preempted. The Court of Appeals also ordered that an evidentiary hearing
was necessary to determine whether numerous other county rules, which touched on the
same subjects as COGCC regulations, were preempted. Id. at 779. The evidentiary hearing
contemplated by the Court of Appeals” opinion never occurred and the case was dismissed.
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B. Post 1992 Statutory Amendments Expanding the COGCC’s Jurisdiction

‘The Suprame Court has not addressed state preemptior of focal oil and zas regulations since
the Bowen/Edsvards and Foss decisions in 1992, In the intervening years, the General
Assembly has dramatically increased the scope of COGCC s statutory mandate. After cach
statutory change, the COGCC promulgated extensive regulaticns dealing with oil and gas
operations. '

i. 1994 Amendments to the Act

In 1992, in Bower/Edwards, the Supreme Court held that § 34-60-106(4) and (11) of the Act
did not manifest a legislative intent to regulate all phases of oil and gas activity. Section 34-
60-106(11), in its then-existing version, directed the COGCC to “promulgate rules and
regulations to protect the health, safety, and welfare of the general public in the drilling,
completion, and operation of cil and gas wells and production facilities.”

In 1994, the General Assembly amended § 34-60-106(11) via Senate Bill 94-177. The final
phrase of § 34-60-106(11) now reads “in the conduct of oil and gas operations,” rather than
“in the drilling, completion, and operation of oil and gas wells and production facilities.” In
addition, a broad definition of “oil and gas operations” was added to the Act:

‘Oil and gas operations’ means exploration for oil and gas, including
the conduct of seismic operations and the drilling of test bores; the
siting, drilling, deepening, recompletion, reworking, or abandonment
of an oil and gas well, underground injection well, or gas storage well;
production operations related to any such well including the
installation of flow lines and gathering systems; the generation,
transportation, storage, treatment, or disposal of exploration and
production wastes; and any construction, site preparation, or
reclamation activities associated with such operations.

C.R.S. § 34-60-103(6.5).

The 1994 amendments to the Act broadened the state’s interest and authority beyond what
they were when Bowen/Edwards and Voss were decided. Additionally, following the
passage of Senate Bill 94-177, the COGCC promulgated extensive regulations dealing with
oil and gas operations.' '

1 The 1994 amendments to the Act, as well as the 1996 and 2007 amendments discussed below, contain
statements 1o the effect that the amendments should not be construed to affect the existing land use
authority of local governmental entities. Nonctheless, the Court of Appcals has recognized that the
“expanded regulations™ resulting from these statutory amendments “may give rise to additional areas of
operational conflict with analogous lecal regulations.”” Town of Frederick, at 763.
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i1. 1996 Amendments to the Act

In 1996, the General Assembly amendz¢ CR.S. § 52-60-106(15), which addresses the
powers of the COGCC, by adding the foliowing language:

No local government may charge a tax or fee to conduct inspections
or menitoring of cil and gas operations with regard to matters that are
subject to rule, regulation, order, or permit condition administered by
the commission. Nothing in this sub-section (15) shall affect the
ability of a local government to charge a reasonable and
nondiscriminatory fee for inspection and monitoring for road damage
and compliance with local fire codes, land use permit conditions, and
local building codes. : ' :

In doing so, the General Assembly drew a distinction between lacal government land use
permits and Commission rules, orders, and permit conditions, allowing local governments to
assess a fee for inspections and monitoring associated with the former, but not the latter.

jii. 2007 Amendments to the Act

In 2007, thé General Assembly passed House Bills 07-1298 and 07-1341, codified at C.R.S.
§§ 34-60-106 and 34-60-128 (collectively, the “2007 Amendments”). The 2007
Amendments required the COGCC to pass new regulations to establish a timely and efficient
procedure for reviewing drilling permit and spacing order applications, to protect public -
health, safety, and welfare and to minimize adverse impacts to wildlife resources. A major
reason the General Assembly required such a rulemaking was to address concerns created by
the recent increase in the permitting and production of oil and gas in Colorado. The 2007
Amendments also require the COGCC to consult with the Colorado Department of Health
and Environment and the Colorado Division of Parks and Wildlife during the permitting
process in appropriate cases. ‘ ’

Following the passage of the 2007 Amendments, the COGCC comprehensively updated its
regulations. In adopting the new rules and amendments, the Commission conducted a
lengthy rulemaking proceeding. The rulemaking record included thousands of pages of

“public comment, written testimony, and exhibits and 12 days of public and party testimony.
The Commission spent another 12 days deliberating on the rules before taking final action.
The resulting regulations have been heralded as a national model, balancing both
conservation and responsible development. As with prior COGCC regulations promulgated
in response to new statutory directives, “these expanded regulations may give rise to
additional areas of operational conflict with analogous local regulations.” Town of
Frederick, at 763.
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11 ¥l Paso County’'s Propesed Regulations

The COGCC has no objection oy many of £l Paso County’s proposed regulations. such as
those dealing with transportation, transportation impaci studics. maintenance. site acess. fire
prozcction and emergency manggement. However, otrer aspects of El Paso County's
proposed oil and gas regulations create operational conflicts with the COGCC’s regulations.
The most significant conflicts are summarized below.

A, The County’s Proposed Setback Rules

The County’s proposed setback rules conflict with state law. Proposed County Rule

2.37(E)2), if adopted, would require a minimum setback of 500 feet for minor facilities,
such as a single well pad built-and operated for the purpose of exploratory drilling, and 500
feet or more, on a “case by case basis,” for major facilities, such as a single well pad built for
production purposes. In contrast, COGCC Rule 603.a. provides that “the wellhead shall be
located a distance of one hundred fifty (150) feet or one and one-half (1-1/2) times the height
of the derrick, whichever is greater, from any building unit, public road, major above ground
utility line, or railroad.” In high density areas, COGCC Rule 603.¢. extends setbacks to 350
feet. Proposed County Rule 5.2.37(EX2) gives rise to operational conflicts under Towr of
Frederick.

B. The County’s Ban on Excavated Pits

The County’s ban on excavated pits conflicts with state law. Proposed County Rule
5.2.37(E)(3) would categorically ban the use of excavated storage pits. However, the
COGCC authorizes such pits in appropriate circumstances and subject to stringent
requirements. An outright ban gives rise to an unavoidable operational conflict because “the
local imposition of technical conditions on well drilling where no such conditions are
imposed under state regulations ... gives rise to operational conflicts and requires that the
local regulations yield to the state interest.” Town of Frederick, 60 P.3d at 766. See also
Colo. Mining Assoc. v. Bd. of County Comm ‘rs of Summit County, 1999 P.3d 718 (Cole.
2009) (state’s regulation of mining chemicals prohibited county from banning their use).

C. The County's Propesed Water Quality Regulations

Proposed Rule 5.2.37(D)(12) imposes numerous technical requirements on operators in order
to “ensure the preservation and protection of those groundwater resources that could be
affected by oil and gas operations.”

The technical matters El Pasc County seeks to regulate through proposed Rule 5.2.37(D)(12)
are comprehensively regulated by the COGCC. By statute, the COGCC is required to
regulate “oil and gas operations so as to prevent and mitigate significant adverse
environmental impacts on any air, water, soil, or biological resource resulting from oil and
gas operations to the extent necessary to protect public health, safety, and welfare, including
protection of the environment and wildlife resources.” C.R.S. § 34-60-106(2)(d). In orderto
carry out its statutory responsibility, the COGCC has passed numerous regulations for the
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protecticn ol water. In addition to technical regulations meant to ensure wellbore inlegrity
end proper waste managenment, COGCC Rulz 317B provides extensive regulations
conzerring “Public Water System Proteetien™ and COGCC Rule 3244 requires that any
operation shall not degrade air, water, scil or biological resources.

The COGCC also has an extensive ground and surface water monitoring program. Various
COGCC regulations (e.g., COGCC Rules 317B, 318, and 608) and orders (e.g., Causes 112-
138, 112-156, and 112-157) require operators to collect baseline water samples in certain
areas and for certain types of wells; the COGCC can and does add special permit conditions
to require such sampling on a well-by-well basis; and the COGCC collects such data itself in
response to landowner requests and where oil and gas development moves into new areas. In
addition, the COGCC has worked with the oil and gas industry on a new initiative, through
which oil and gas operators who drill new wells will collect groundwater samples before and
after drilling and hydraulic fracturing. The data will be provided to the COGCC, who will
manage it in a central database.

Under the circumstances, El Paso County’s attempt to regulate the technical aspects of water
quality protection incident to oil and gas operations is preempted. Oborne v. Board of
County Comm’rs of Douglas County, 764 P.2d 397, 401 (Colo.App. 1988) (“The Act grants
to the Commission specific jurisdiction to prevent pollution of water supplies.... To the
extent that plaintiffs’ drilling operations may present problems in these areas, the General
Assembly has determined that it is the Commission, and not the counties, that should address
those problems.”); Bowen/Edwards Assocs., at 1060 n7 (reaffirming Oborne).

Although the “[p]rotection of public water supplies is a matter of both state and local concern
and may be regulated by local governments,” Bd. of County Comm 'rs of Gunnison County v.
B.D.S. Int’l, LLC, 159 P.3d 773, 780 (Colo. App. 2006), proposed Rule 5.2.37(D)(12)
nonetheless gives rise to operational conflicts under Oborne and Bowen/Edwards Assocs.

D. The County’s Proposed Wildlife Impact Rules

Proposed Rule 5.2.37(D)(2) requires applicants to consult with the Colorado Division of
Parks and Wildlife (*CDPW?) in order to “ensure” that impacts to wildlife and wildlife
habitat are avoided or mitigated to the “maximum extent practicable.” The proposed rules
prohibit the issuance of a county permit absent “documented consultation” with CDPW.

The County’s proposed rules conflict with or are redundant of state law. The 2007
Amendments required the COGCC to pass comprehensive regulations to minimize adverse
impacts to wildlife resources. In response, the COGCC developed five pages of new
regulations in collaboration with CDPW. These regulations impose special operating
requirements in all areas (Rule 1204), apply additional operating requirements in sensitive
wildlife habitat and restricted surface occupancy areas (Rule 1203), mandate consultation
with the CDPW in sensitive wildlife habitat (Rule 1202), and require operators to avoid _
restricted surface occupancy areas where feasible (Rule 1205). As a result of these new
regulations, the COGCC consults with the CDPW where appropriate, but not in every single
circumstance. See COGCC Rule 306.c. (Consultation with CDPW). The County’s attempt
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to ‘mpose additional requirsments for the protection of wildlife is unrecessary and the
rroposed rules cenflict with COGCL requirements.

Proposed Rule 5.2.37(D)(2) gives rise o operational contlicts under Town of Frederick and
Bowen/Edvards 4ssocs. '

E. The County’s Proposed Visual Impact, Noise Emission and Lighting
Rules

Proposed Rules 5.2.37(D)(7), (10) and (11) address visual impact, noise emission and
lighting. These rules have the potential to give rise to operational conflicts with the
COGCC’s 800-Series Rules, which regulate noise abatement, lighting, visual impact

~ mitigation, and odors and dust.

In order to avoid or minimize some of these conflicts, El Paso County could avail itself of
COGCC Rule 801. By doing so, El Paso County could pass its own aesthetic regulations so
long as such regulations could be harmonized with the COGCC’s regulatory regime.
However, EI Paso County could not adopt its own noise regulations without violating C.R.S.
§ 30-15-401(1)(m){II)B) (*Ordinances enacted to regulate noise on public and private
property pursuant to subparagraph (I) of this paragraph (m) shall not apply to ... oil and gas
production subject to the provisions of article 60 of title 34, C.R.S.”).

For example, assuming El Paso County availed itself of COGCC Rule 801, proposed Rule
5.2.37(D)(7) would nonetheless give rise to operational conflicts. Propased Rule
5.2.37(D)(7) addresses visual impacts and authorizes County officials to require “specific
visual mitigation measures,” including a “minor relocation of the facility.”. ‘Proposed Rule
5.2.37(D)(7) gives rise to operational conflicts because *oil and gas production is closely tied
to well location, with the result that the need for uniform regulation extends also to the
location and spacing of wells.” Bowen/Edwards Assocs., at 1059. County officials have no
authority to relocate a facility permitted by the COGCC.

F. The County’s Proposcd 14-Step Permitting Process

Some aspects of the County’s proposed permitting process conflict with state law. Under the-

Act, the General Assembly charged the COGCC with the responsibility to implement timely
and efficient procedures for the review of applications for permits to drill. C.R.S. § 34-60-
106(11)(a)I)(A). El Paso County’s proposed regulations will materially impair the state’s
interest in the timely and efficient approval of drilling permits because the process requires
compliance with the problematic provisions discussed above.
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CONCLUSION

The County should reject the proposed rules discussed above as teing in operational conflict
with the COGCC's regulatery regime. The County should reject the preposed rules
discussed above for the additional reason that exhaustive local regulations aze unrecessary,
El Paso County can accomplish its objectives through the Local Governmental Designze
program, through which the COGCC can impose permit-specific conditions of approval. See
COGCC 305.d. (“[TJhe Director may attach technically feasible and economically
practicable conditions of approval to the Form 2 or Form 2A as the Director deems necessary
to implement the provisions of the Act or these rules pursuant to Commission staff analysis
or to respond to legitimate concerns expressed during the comment period.”). '

Additionally, the COGCC encourages El Paso County to consider whether a Memorandum
of Understanding would be beneficial. Gunnison County and the COGCC recently entered
into aMOU. As specified in the MOU, the COGCC and Gunnison County intend to enter
into an intergovernmental agreement pursuant to C.R.S. §34-60-106(15) whereby the
COGCC will assign its facilities inspection function to Gunnison County. Gunnison County
believes such an assignment will promote public confidence and increase transparency
concerning oil and gas development in the county. The COGCC can also address local
concerns through area specific orders under COGCC Rule 503 and geographic area plans
under COGCC Rule 513.

Sincerely,

FOR THE ATTORNEY GENERAL
S M
JOHN E. MATTER, JR.

Assistant Attorney General

Natural Resources & Environment
303-866-5041

ce:  David Neslin, Director COGCC
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JOHN W. SUTHERS
Attorney General STATE OF COLORADO STATE SERVICES BUILDING
DEPARTMENT OF LAW 1525 Sherman Street - 7th Floor
CYNTHIA H. COFFMAN Denver, Colorado 80203
Chief Deputy Attorney General OFFICE OF THE ATTORNEY GENERAL  Phone (303) 866-4500
DANIEL D. DOMENICO
Solicitor General
January 24, 2012

Richard L. Miller, AICP

Director — Community & Development Services
County of Elbert -

215 Comanche St.

VIA EMAIL: Richard Millerielbert.co.gov

RE:  Elbert County’s proposed oil and gas regulations
Dear Mr. Miller:

I am writing to express the Colorado Oil and Gas Conservation Commission’s (“COGCC”)
concerns regarding Elbert County’s proposed oil and gas regulations. The COGCC believes
many aspects of the County’s proposed regulations are in operational conflict with the COGCC’s
regulatory regime and are therefore preempted by the Colorado Oil and Gas Conservation Act.
The COGCC encourages the County to reject conflicting and redundant regulations and requests
the County work cooperatively with the COGCC to address local issues through the COGCC’s
existing state program.

I The COGCC?’s Statutory Charge

Under the Colorado Oil and Gas Conservation Act (“Act”), the General Assembly charged the
COGCC with fostering the responsible development of Colorado’s oil and gas resources in a
manner consistent with the protection of public health, safety and welfare, including protection
of the environment and wildlife. C.R.S. § 34-60-102. The COGCC has broad powers to further
the state’s interest in oil and gas development, including the power to pass regulations governing
all aspects of development. The Commission Rules of Practice and Procedure, 2 CCR 404-1, are
available at hitp://cogcce.state.co.us/. Any person can petition the Commission at any time to
modify its regulations. See Commission Rule 529.a.

IL Local Land Use Regulations Affecting Oil and Gas Operations
A. State Preemption Under County Comm’'rs v. Bowen/Edwards Assocs., Inc.,
830 P.2d 1045 (Colo. 1992) and Voss v. Lundvall Bros., Inc., 830 P.2d 1061
{Colo. 1992).

In 1992, the Colorado Supreme Court issued two decisions on the same day addressing state
- preemption of local oil and gas regulations.
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In County Comm 'rs v. Bowen/Edwards Assocs.. Inc., 830 P.2d 1045 {Colo. 1992), the Colorado
Supreme Court explained that “{t]he purpose of the preemption doctrine is to establish a priority
between potentially conflicting laws enacted by various levels of government.” /d. at 1055, The
court further explained that local regulation may be expressly or impliedly preempted by state
law, and that local regulations may also be preempted by virtue of being in operational conflict
with state regulations. The court held that operational conflicts arise where a local rule, if
enforced, “would materially impede or destroy a state interest.” Id. at 1059. The court further
held that the state’s interest in responsible resource development supports the uniform regulation
of all technical aspects of oil and gas operations and that conflicting county regulations create
operational conflicts and must yield to the state’s interest:

There is no question that the efficient and equitable development and
production of oil and gas resources within the state requires uniform
regulation of the technical aspects of drilling, pumping, plugging, waste
prevention, safety precautions, and environmental restoration. Oil and
gas production is closely tied to well location, with the result that the
need for uniform regulation extends also to the location and spacing of
wells....

[T]here may be instances where the county’s regulatory scheme conflicts
in operation with the state statutory or regulatory scheme. For example,
the operational effect of the county regulations might be to impose
technical conditions on the drilling or pumping of wells under
circumstances where no such conditions are imposed under the state
statutory or regulatory scheme, or to impose safety regulations or land
restoration requirements contrary to those required by state law or
regulation. To the extent that such operational conflicts might exist, the
county regulations must yield to the state interest.

Bowen/Edwards Assocs., at 1059-1060.

In the companion case of Voss v. Lundvall Bros., Inc., 830 P.2d 1061 (Colo, 1992), the Colorado
Supreme Court applied the analysis set forth in Bowen/Edwards and invalidated a city ordinance
imposing a total ban on drilling of any oil or gas wells within the City of Greeley. In doing so,
the court analyzed the COGCC’s powers and obligations under the 1992 version of the Oil and
Gas Conservation Act and noted that “the regulation of 0il and gas development and production
has traditionally been a matter of state rather than local control.” Id. at 1068.

In 2002, the Colorado Court of Appeals applied Bowen/Edwards and invalidated various local
ordinances geared toward oil and gas development. In Town of Frederick v. North Amer. Res.
Co., 60 P.3d 758 (Colo. App. 2002), the Court of Appeals held, as a matter of law, that the Town
of Frederick’s attempt to pass more stringent setback, noise abatement and visual impact rules
conflicted, on their face, with the COGCC’s regulatory regime and were therefore preempted.
The Court of Appeals rejected the town’s argument that it was entitled to “go farther” than the
rules and regulations passed by the COGCC because “the local imposition of technical
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conditions on well drilling where no such conditions are imposed under state regulations, as well
as the imposition of safety regulations or land restoration requirements contrary to those required
by state law, gives rise to operational conflicts and requires that the local ragulations yield to the
stats interest.” Id, at 766. Further, the Court of Appeals observed that operational conflict
preemption can occur where state and local governments attempt to regulate the “same subject”
irrespective of whether the activity concerns purely technical aspects of development:

Certain provisions of the Town’s ordinance do regulate technical aspects
of drilling and related activities and thus could not be enforced.
However, other provisions of the ordinance, such as those governing
access roads and fire protection plans, do not purport to regulate
technical aspects of oil and gas operations, even though they may give
rise to operational conflicts with a state regulation addressing the same
subject and thus be preempted for that reason.

1d. at 764.

In 2006, the Court of Appeals again applied Bowen/FEdwards and invalidated various local
ordinances geared toward oil and gas development. In Board of County Comm rs of Gunnison
County v. BDS Int’l LLC, 159 P.3d 773 (Colo. App. 2006), the Court of Appeals held, as a matter
of law, that Gunnison County’s regulations concerning financial assurance, fines and
examination of records conflicted, on their face, with the COGCC’s regulatory regime and were
therefore preempted. The Court of Appeals also ordered that an evidentiary hearing was
necessary to determine whether numerous other county rules, which touched on the same
subjects as COGCC regulations, were preempted. Id. at 779. The evidentiary hearing
contemplated by the Court of Appeals’ opinion never occurred and the case was dismissed.

In 2009, the Colorado Supreme Court again applied Bowen/Edwards and invalidated a local
ordinance geared toward mining. In Colorado Mining Assoc. v. Bd. of County Comm'rs of
Summit County, 199 P.3d 718 (Colo. 2009), the Supreme Court held, as a matter of law, that a
Summit County ordinance banning the use toxic or acidic chemicals in mining conflicted with
the Mined Land Reclamation Act (“MLRA”). In Colorado Mining, the Supreme Court observed
that “a local regulation and a state regulatory statute impermissibly conflict ifthey contain either
express or implied conditions which are inconsistent and irreconcilable with each other.” Id. at
725. The Supreme Court further stated that “courts examine with particular scrutiny those
zoning ordinances that ban certain land uses or activities instead of delineating appropriate areas
for those uses or activities.” /d. at 730.

B. Post 1992 Statutory Amendments Expanding the COGCC’s Jurisdiction
The Supreme Court has not addressed state preemption of local oil and gas regulations since the
Bowen/Edwards and Voss decisions in 1992. In the intervening years, the General Assembly has

dramatically increased the scope of COGCC’s statutory mandate. After each statutory change,
the COGCC promulgated extensive regulations dealing with oil and gas operations.
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i 1994 Amendments to the Act

In 1992, in Bowen/Edwards, the Supreme Court held that § 34-60-106(4) and (11) ofthe Act did
not manifest a legislative intent to regulate all phases of oil and gas activity. Section 34-60-
106(11), in its then-existing version, directed the COGCC to “promulgate rules and regulations
to protect the health, safety, and welfare of the general pubhc in the drilling, completion, and
operation of o1l and gas wells and production facilities.”

In 1994, the General Assembly amended § 34-60-106(11) via Senate Bill 94-177. The final
phrase of § 34-60-106(11) now reads “in the conduct of oil and gas operations,” rather than “in
the drilling, completion, and operation of oil and gas wells and production facilities.” In
addition, a broad definition of “oil and gas operations” was added to the Act:

‘Oil and gas operations’ means exploration for oil and gas, including the
conduct of seismic operations and the drilling of test bores; the siting,
drilling, deepening, recompletion, reworking, or abandonment of an oil
and gas well, underground injection well, or gas storage well; production
operations related to any such well including the installation of flow
lines and gathering systems; the generation, transportation, storage,
treatment, or disposal of exploration and production wastes; and any
construction, site preparation, or reclamation activities associated with
such operations.

C.R.S. § 34-60-103(6.5).

The 1994 amendments to the Act broadened the state’s interest and authority beyond what they
were when Bowen/Edwards and Voss were decided. Additionally, following the passage of
Senate Bill 94 177, the COGCC promulgated extensive regulations dealing with oil and gas
operations.'

ii. 1996 Amendments to the Act

In 1996, the General Assembly amended C.R.S. § 34-60-106(15), which addresses the powers of
the COGCC, by adding the following language:

No local government may charge a tax or fee to conduct inspections or
monitoring of oil and gas operations with regard to matters that are
subject to rule, regulation, order, or permit condition administered by the
commission. Nothing in this sub-section (15) shall affect the ability of a
local government to charge a reasonable and nondiscriminatory fee for

! The 1994 amendinents to the Act, as well as the 1996 and 2007 amendments discussed below, contain
statements to the effect that the amendments should not be construed to affect the existing land use
authority of local governmental entities. Nonetheless, the Court of Appeals has recognized that the
“expanded regulations” resulting from these statutory amendments “may give rise to additional areas of
operational conflict with analogous local regulations.” Town of Frederick, at 763.
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inspection and monitoring for road damage and compliance with local
fire codes, lard use permit conditions, and local building codes.

In doing so, the General Assembly drew a distinction between local governraent land use permits
and Commission rules, orders, and permit conditions, allowing local governments to assess a fee
for inspections and monitoring associated with the former, but not the latter.

iii. 2007 Amendments to the Act

In 2007, the General Assembly passed House Bills 07-1298 and 07-1341, codified at C.R.S. §§
34-60-106 and 34-60-128 (collectively, the “2007 Amendments™). The 2007 Amendments
required the COGCC to pass new regulations to establish a timely and efficient procedure for
reviewing drilling permit and spacing order applications, to protect public health, safety, and

~ welfare and to minimize adverse impacts to wildlife resources. A major reason the General
Assembly required such a rulemaking was to address concerns created by the recent increase in
the permitting and production of oil and gas in Colorado. The 2007 Amendments also require
the COGCC to consult with the Colorado Department of Health and Environment and the
Colorado Division of Parks and Wildlife during the permitting process in appropriate cases.

‘Following the passage of the 2007 Amendments, the COGCC comprehensively updated its
regulations. In adopting the new rules and amendments, the Commission conducted a lengthy
rulemaking proceeding. The rulemaking record included thousands of pages of public comment,
written testimony, and exhibits and 12 days of public and party testimony. The Commission
spent another 12 days deliberating on the rules before taking final action. The resulting
regulations have been heralded as a national model, balancing both conservation and responsible
development. As with prior COGCC regulations promulgated in response to new statutory
directives, “these expanded regulations may give rise to additional areas of operational conflict
with analogous local regulations.” Town of Frederick, at 763. : '

III.  Elbert County’s Proposed Regulations

The COGCC has no objection to many of Elbert County’s proposed regulations. However, other
aspects of Elbert County’s proposed oil and gas regulations create operational conflicts with the
COGCC’s regulations. The most significant conflicts are discussed below.

A. The County’s Proposed Setback Rules

The County’s proposed setback rules conflict with state law. Proposed County Rules 26.4(N)
and 26.4(F), if adopted, would require 600-foot setbacks between a wellhead and the nearest
residential structure or platted building envelope. “Setbacks between a Major Oil & Gas Facility
structure boundary and the closest existing residential, commercial or industrial building or
property lot line shall be determined on a site specific basis.” Rule 26.4(F) provides that the
“entire pad site with the Oil and Gas Facility shall be located a minimum of one-thousand feet
(1,000) feet from the normal high-water mark of any water body....”

In contrast, COGCC Rule 603.a. provides that “the wellhead shall be located a distance of one
hundred fifty (150) feet or one and one-half (1-1/2) times the height of the derrick, whichever is
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greater, from any building unit, public road, major above ground utility line, or railroad.” In
high density areas, COGCC Rule 603.e. extends setbacks to 350 feet. Proposed County Rules
26.4(N) and 26.4(F), on their face, give rise to operational conflicts under Town of Frederick.

B. The County’s Ban on Excavated Pits

The County’s ban on excavated pits conflicts with state law. Proposed County Rule 26.4(F)(10)
categorically bans the use of excavated storage pits in favor of closed-loop drilling systems.
However, the COGCC authorizes such pits in appropriate circumstances and subject to stringent
requirements. An outright ban gives rise to an operational conflict because “the local imposition
of technical conditions on well drilling where no such conditions are imposed under state
regulations ... gives rise to operational conflicts and requires that the local regulations yield to
the state interest.” Town of Frederick, 60 P.3d at 766. See also Colo. Mining Assoc. v. Bd. of
County Comm’rs of Summit County, 199 P.3d 718 (Colo. 2009) (holding state’s regulation of
mining chemicals prohibited county from banning their use and observing that “courts examine
with particular scrutiny those zoning ordinances that ban certain land uses or activities instead of
delineating appropriate areas for those uses or activities.”). Id. at 730.

C. The County’s Chemical Disclosure Rule

The County’s proposed chemical disclosure rule conflicts with state law. Proposed County Rule
26.4(H)(13) states “Full disclosure, including Material Safety Data Sheets, of all hazardous
materials that will be transported on any public or private roadway within the County for the Oil
& Gas Facility / Operation must be provided to the Elbert County Office of Emergency
Management. This information will be held in strictest confidence and shared with other
emergency response personnel only on a ‘need to know’ basis.”

Proposed County Rule 26.4(H)(13) conflicts with C.R.S. § 34-60-106(1)(e) and COGCC Rules
205 and 205A. Under C.R.S. § 34-60-106(1)(e), the COGCC has the sole and exclusive
statutory authority to require operators to maintain certain books and records, has the sole
authority to inspect those records and has the sole authority to require operators to make
“reasonable reports” to the COGCC concerning oil and gas operations. Under COGCC Rules
205 and 205A, operators are required to compile MSDS sheets and chemical inventories for any
chemical products brought to a well site for use downhole during drilling, completion, and _
workover operations and are required to report chemicals used in hydraulic fracturing operations.
COGCC Rules 205 and 205A also authorize the COGCC to immediately obtain any information
from vendors, suppliers and operators necessary to respond to a spill, release or complaint,
COGCC Rules 205 and 205A also provide protections for trade secrets.

In BDS Int'l, the Court of Appeals invalidated county regulations requiring operators “to keep
appropriate books and records and keep those records available for inspection by the County.”
159 P.3d at 780. The Court of Appeals held C.R.S. § 34-60-106(1)(e) and COGCC Rule 205
“sxclude the County by omission as an entity authorized to inspect the records.” '

| Proposed County Rule 26.4(H)(13)’s reporting requirement, like the inspection requirement
invalidated in BDS Int’l, is preempted because C.R.S. § 34-60-106(1)(e) excludes the County by
omission as an entity authorized to require such reports. As a result, the County’s effort to
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impose data reporting requirements on operators is in operational conflict with the COGCC’s
comprehenstve record-keeping, inspection and reporting regime.

Moreover, new COGCC Rule 205A (Hydraulic Fracturing Chemical Disclosure) was not in
existence when BDS In:'l was decided and provides an additional basis for finding that Proposed
Rule 26.4(H)(13) is preempted. See Town of Frederick, at 763 (“expanded regulations” from the

COGCC “may give rise to additional areas of operational conflict with analogous local

regulations.”). COGCC Rule 205A provides appropriate protections for information claimed to
be a trade secret, but the proposed County rule does not.

D.

Proposed Water Quality and Water Testing Regulations

Proposed Rule 26.4(F) imposes numerous technical requirements on operators in order to ensure
that an approved facility will “not pose any significant risk nor cause any degradation in quality
or quantity” of Elbert County’s freshwater sources. Proposed Rule 26.4(F) states that the six-
pages of COGCC Rules 324 and 325 shall, “at a minimum,” apply to any approved facility, yet

goes on to impose 10 additional technical rules. Elbert County’s attempt to impose more

stringent or conflicting water quality and water testing regulations on operators is untenable
under Town of Frederick:

The Town argues that, in striking down certain provisions of its
ordinance, the trial court ignored the requirement of Bowen/Edwards and
Voss that courts should attempt to harmonize and give effect to local
regulations if possible. Citing Ray v. City & County of Denver, 109
Colo. 74, 121 P.2d 886 (1942), for the proposition that there is no
conflict between an ordinance and a statute where the ordinance simply
goes further in its prohibition than the statute, the Town contends that the
fact that its ordinance goes further than the state regulations in some
areas did not give rise to an irreconcilable operational conflict.
Similarly, the Town relies on National Advertising Co. v. Department of

Highways, 751 P.2d 632 (Colo.1988), for the proposition that there is no

operational conflict here because its ordinance does not authorize any act
that the state prohibits.

The Town's reliance on Ray and National Advertising for these
propositions is misplaced. The operational conflicts test announced in
Bowen/Edwards and Voss controls here. Under that test, the local
imposition of technical conditions on well drilling where no such
conditions are imposed under state regulations, as well as the imposition
of safety regulations or land restoration requirements contrary to those
required by state law, gives rise to operational conflicts and requires that
the local regulations yield to the state interest. Bowen/Edwards, supra,
830 P.2d at 1060.

Such is the case with the setback, noise abatement, and visual impact
provisions invalidated by the trial court here. Thus, the ordinance
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sections that the trial court invalidated are preempted on the basis of
operational conflict.

Town of Frederick, 60 P.3d 765.

The technical matters Elbert County seeks to regulate through proposed Rule 26.4(F) are
comprehensively regulated by the COGCC. By statute, the COGCC is required to regulate “oil
and gas operations so as to prevent and mitigate significant adverse environmental impacts on
any air, water, soil, or biological resource resulting from oil and gas operations to the extent
necessary to protect public health, safety, and welfare, including protection of the environment
and wildlife resources.” C.R.S. § 34-60-106(2)(d). Inorderto carry out its statutory
responsibility, the COGCC has passed numerous regulations for the protection of water. In
addition to technical regulations meant to ensure wellbore integrity and proper waste
management, COGCC Rule 317B provides six pages of additional regulations concerning
“Public Water System Protection” and COGCC Rule 324A requires that any operation shall not
degrade air, water, soil or biological resources.

The COGCC also has an extensive ground and surface water monitoring program. Various
COGCC regulations (e.g., COGCC Rules 317B, 318, and 608) and orders (e.g., Causes 112-138,
112-156, and 112-157) require operators to collect baseline water samples in certain areas and
for certain types of wells; the COGCC can and does add special permit conditions to require such
sampling on a well-by-well basis; and the COGCC itself has sampled dozens of water wells in
Elbert County. In addition, the COGCC has worked with the oil and gas industry on a new
initiative, through which oil and gas operators who drill new wells will collect groundwater
samples before and after drilling and hydraulic fracturing. The data will be provided to the
COGCC, who will manage it in a central database.

Under the circumstances, Elbert County’s attempt to regulate the technical aspects of water
quality protection incident to oil and gas operations is preempted. Oborne v. Board of County
Comm 'rs of Douglas County, 764 P.2d 397, 401 (Colo.App. 1988) (“The Act grants to the
Commission specific jurisdiction to prevent pollution of water supplies.... To the extent that
plaintiffs’ drilling operations may present problems in these areas, the General Assembly has
determined that it is the Commission, and not the counties, that should address those
problems.”); Bowen/Edwards Assocs., at 1060 n7 (reaffirming Oborne). Although the
“[p]rotection of public water supplies is a matter of both state and local concern and may be
regulated by local governments,” Bd. of County Comm rs of Gunnison Countyv. B.D.S. Int’l,
LLC, 159 P.3d 773, 780 (Colo. App. 2006), proposed Rule 26.4(F) nonetheless gives rise to
operational conflicts under Oborne and Bowen/Edwards.

E. The County’s Proposed Wildlife Management Rules

Proposed Rule 26.4(E) requires applicants to conduct wildlife surveys and forward completed
surveys to the Colorado Department of Wildlife and Colorado Natural Heritage Program. The
County “may consider the comments of Colorado Department of Wildlife and shall rely on any
of the standard operating procedures in the creation of conditions of approval to address site-
specific wildlife mitigation for an Oil and Gas Facility.”
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The Count>’s proposed rules conflict with or are redundant of state law. The 2007 Amendments
required the COGCC to pass comprehensive regulations to minimize adverse impacts to wildlife
resources. Inresponse, the COGCC developed five pages of new regulations in collaboration
with Colorado Division of Parks and Wildlite (“CDPW”). These regulations impose special
operating requirements in all areas (Rule 1204), apply additional operating requirements in
sensitive wildlife habitat and restricted surface occupancy areas (Rule 1203), mandate
consultation with the CDPW in sensitive wildlife habitat (Rule 1202), and require operators to
avoid restricted surface occupancy areas where feasible (Rule 1205). As a result of these new
regulations, the COGCC consults with the CDPW where appropriate. See COGCC Rule 306.c.
(Consultation with CDPW). The County’s attempt to impose additional requirements for the
protection of wildlife is unnecessary and the proposed rules conflict with COGCC requirements.

F. The County’s Proposed Noise Emission Rules

Proposed Rule 26.4(A) addresses noise emission and, in particular, Rule 26.4(A)(5) states that
“sound emissions shall af @ minimum be in accordance with the standards, as adopted, and
amended from time to time by Colorado Oil and Gas Commission.” As stated above, Town of
Frederick prevents the County from passing more stringent noise emission regulations than those
passed by the COGCC. Likewise, C.R.S. § 30-15-401(1)(m)(I1)(B) prevents Elbert County from
passing such regulations. See id. (“Ordinances enacted to regulate noise on public and private
property pursuant to subparagraph (I) of this paragraph (m) shall not apply to ... oil and gas
production subject to the provisions of article 60 of title 34, C.R.S.”). Thus, the noise levels
permitted under proposed Rule 26.4(8) conflict with COGCC Rule 802.c. and are void. Other
provisions of Rule 26.4(A) are either redundant of or in potential conflict with COGCC Rule 802
(Noise Abatement). '

In order to avoid or minimize some of these conflicts, Elbert County could avail itself of
COGCC Rule 801. By doing so, Elbert County could pass its own aesthetic and noise control
regulations so long as such regulations could be harmonized with the COGCC’s regulatory
regime and C.R.S. § 30-15-401(1)(m){I)(B).

G. The County’s Proposed Financial Assurance Requirements

Proposed Rule 26.3(I) (Performance Security) requires operators to provide security “to ensure
compliance with mitigation requirements set forth in” the proposed rules. The rule states, among
other things, that “{i]f the installation of plant and landscape materials is required as mitigation
measures under this section, the performance security shall remain in place for two (2) years
after installation or until the site meets all County requirements.”

Proposed Rule 26.3() gives rise to operational conflicts with the COGCC’s 700-Series Financial
Assurance Rules pertaining to performance bonds for the protection of surface owners.
Although Rule 26.3(1)(3) recites that the County’s financial assurance requirements are not
meant to conflict with state law, such a recital is unavailing under BDS Int'l:

County Regulations §§ 1-107L, Impact Mitigation Costs, and 1-1070,
Financial Guarantees, impose financial requirements upon operators and
allow the County to set the amount required by a security agreement that
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is ‘no less than 125 percent of the estimated cost of the conditions to be
performed. and payable on demand to the County.”

We conclude these County Regulations impose financial requirements on
the oil and gas operator that are inconsistent with the state regulation’s
financial caps. Furthermore, the County cannot reserve the right to
determine financial requirements where the COGCC has reserved for
itself the sole authority to impose fines on oil and gas operations. Thus,
the trial court properly concluded these County Regulations are
preempted.

BDS, Int’l, 159 P.3d at 779.
Proposed Rule 26.3(1) gives rise to operational conflicts under BDS, Int’l and Bowen/Edwards.
H. The County’s Proposed Waste Management and Produced Water Rules

Proposed Rule 26.4(I) (Waste Management Plan) requires operators to provide “a writien
management plan for waste minimization through the beneficial reuse and recycling of
exploration and production waste.” “The plan shall describe the proposed use of the waste and
the methodology for recycling the majority of the exploration and production waste for reuse in
the fracking process at the original well site and / or at other well sites within the County,
method of waste treatment, method of storing drilling fluids, fracking fluids, and salt water in
battery tanks or other acceptable containers.” Proposed Rule 26.4(I)(5).

Proposed Rule 26.4(J) (Control and Disposal of Produced Water) requires, among other things,
operators “incorporate on-site treatment of’ “produced and back-flow waters to reduce the
volume of water used in the drilling process.” The rule also requires operators to “use
reasonable efforts to transport produced water by pipeline, to a central water purification site or
transport to an Environmental Protection Agency approved facility.” “{T]he disposal method
[for produced water] will be determined in consultation with” the COGCC and Colorado
Department of Health and Environment “in accordance with relevant regulatory agency
requirements and industry best management practices.” Although it is unclear from the proposed
rule, it appears the County will determine how produced water is disposed.

Proposed Rules 26.4(1) and 26.4(J) are redundant of or preempted by the COGCC'’s
comprehensive regulatory regime, including 22 pages of COGCC rules governing E & P waste
(COGCC 900-Series, E & P Waste Management) and 3 pages of additional COGCC rules
governing storage tanks and on-site containment (COGCC Rule 604, Oil and Gas Facilities).
Moreover, the County has no authority to regulate these technical aspects of oil and gas
operations. Although “there are ‘non-technical aspects’ that may be subject to local regulation,
Town of Frederick, 60 P.3d at 764, Proposed Rules 26.4(I) and 26.4(]) purport to regulate
numerous, highly technical matters presently regulated by the COGCC and are therefore beyond
the County’s ability to regulate.
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L The County’s Operational Conflict Waiver is Ineffective

At least one Colerado trial court has invalidated an operational conflict waiver mechanism such
as the one set forth in Elbert County’s proposed Rule 26.2(I). In BDS Int'/, ths trial court held
that such a waiver mechanism was ineffective and ruled:

The framework in the County’s [operational conflict waiver mechanism]
vests ultimate determination in the county as to whether a conflict exists
and, further, places additional requirements on the applicant where an
operational conflict exists instead of simply precluding County
regulation. [The waiver mechanism] ‘off ramp’ does not avoid the
operation conflicts which otherwise exist.

The “off ramp” provision of the county rules at issue in BDS Int’l was not subsequently
addressed by the Court of Appeals and the trial court’s decision is persuasive authority that
Elbert County’s waiver mechanism is invalid.

J. The County’s Proposed Permitting Process

Some aspects of the County’s proposed permitting process conflict with state law. Under the
Act, the General Assembly charged the COGCC with the responsibility to implement timely and
efficient procedures for the review of applications for permits to drill. C.R.S. § 34-60-
106(11)(a)(I)(A). Elbert County’s proposed regulations will materially impair the state’s interest
in the timely and efficient approval of drilling permits because the process requires comphance
with the problematic provisions discussed above.

IV. A Patchwork of County-Level Regulation Will Inhibit what the General Assembly
has Recognized as a Necessary Activity and Would Impede the Orderly Development Of
Colorado’s Mineral Resources

The COGCC is cognizant of Elbert County’s general powers under the Local Government Land
Use Control Enabling Act and similar legislation. However, the regulations of concern must
yield to the statewide public interest codified in the COGCC’s specific statutory charge to
“[floster the responsible, balanced development, production, and utilization of the natural
resources of oil and gas in the state of Colorado in a manner consistent with protection of public
health, safety, and welfare, including protection of the environment and wildlife resources.” 34-

60-102(1)(a)(D).

The COGCC’s charge to promote the development of Colorado’s oil and gas resources in a
responsible manner is similar to the Mined Land Reclamation Board’s (“MLRB”) charge under
the Mined Land Reclamation Act, which requires the MLRB to promote the orderly development
of mineral resources in Colorado. Given the MLRB’s statutory charge, the Colorado Supreme
Court held that conflicting local regulations bearing on mineral development must yield to state
interest and held:

We recognize common themes in Bowen/Edwards and Voss: (1) the state
has a significant interest in both mineral development and in human
health and environmental protection, and (2) the exercise of local land
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use authority complements the exercise of state authority but cannot
negate a more specifically drawn statutory provision the General
Assembly has enacted. ...

A patchwork of county-level bans on certain mining extraction methods
would inhibit what the General Assembly has recognized as a necessary
activity and would impede the orderly development of Colorado’s
mineral resources.

Colorado Mining Assoc. v. Bd. of County Comm 'rs, 199 P.3d 718, 730-31 (Colo. 2009).

Colorado Mining provides strong support for the conclusion that the regulations of concern are
preempted, particularly the County’s outright ban on excavated pits. See id. at 730 (“Courts
examine with particular scrutiny those zoning ordinances that ban certain activities instead of
delineating appropriate areas for those uses or activities.”). ’

CONCLUSION

The County should reject the regulations of concern as being in operational conflict with the
COGCC’s regulatory regime. The County should reject the regulations of concern for the
additional reason that exhaustive local regulations are unnecessary. Elbert County can
accomplish its objectives through the COGCC’s Local Governmental Designee program,
through which the COGCC can impose permit-specific conditions of approval. See COGCC
305.d. (“[TThe Director may attach technically feasible and economically practicable conditions
of approval to the Form 2 or Form 2A as the Director deems necessary to implement the
provisions of the Act or these rules pursuant to Commission staff analysis or to respond to
legitimate concerns expressed during the comment period.”).

Additionally, the COGCC encourages Elbert County to consider whether a Memorandum of
Understanding would be beneficial. Gunnison County and the COGCC recently entered into a
MOU. As specified in the MOU, the COGCC and Gunnison County intend to enter into an
intergovernmental agreement pursuant to C.R.S. §34-60-106(15) whereby the COGCC will
assign its facilities inspection function to Gunnison County. Gunnison County believes that such
an assignment will promote public confidence and increase transparency concerning oil and gas
development in the county. The COGCC can also address local concerns through area specific
orders under COGCC Rule 503 and geographic area plans under COGCC Rule 513. In addition,
the COGCC has recently announced that it will be conducting a public stakeholder process to
review the setback issue.
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Sincerely,
FOR THE ATTORNEY GENERAL
i /}/7"’
- ARET /Aw‘r”’f’z?’?\
' JAKE MATTER

Assistant Attorney General
Natural Resources & Environment

cc: David Neslin, Director COGCC
Curtis.carlson@elbertcounty-co.gov
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]30111(].81' County Comprehensive Pli‘ll’l

GEOLOGY

Goals, Policies, & Maps Element

n view o)[ the geo/ogic a'fversity o][

Boulder County as described in the

Geo]ogy Element and the mu/tip/icity o/[
existing and fareseeab/e land uses, it is

Definitions

In the interest of clarity in interpreting
the land use policies, it is necessary to
define certain terms. For these purposes,
the terms, titles, and phrases, shall be
defined as follows:

® Land Uses _
Intensive uses shall mean those land uses
which include: any structures used for

- supporting or sheltering any human use or

occupancy; and/or, facilities or improve-
ments which tend to attract congregations
of people.

® Geologic Hazards and Constraints
Geologic hazard shall mean a geologic
condition or geologic process which poses
a significant threat to health, life, limb, or

property.

The Mineral

intended that the land use po/icies presentea] Resources
here shall provic]e clear divection in the Geologic constraint shall mean a geo- Areas Map
formulation and implementation of the logic condition which does not pose a & the Geo-
county Land Use decisions so far as significant threat to life or limb, but which logic Haz-
geological factors are concerned. To these _can cause intolerable damage to struc- ards &

ends, it is necessary that re][erence be made tures. Constraint
to certain geographic areas. Accora’ing/z g Ax M
re][erence will be made, as appropriate, . Major Hazard Area shall mean that area, eall)s L ap
within the text of the definitions and or those areas, as shown on the Geologic are ‘_’t
po/icies to areas on the Mineral Resource Hazards and Constraint Areas Map where associated
Areas Map and the Geologic Hazards and geologic conditions are such that extensive Wi,t]l the
Constraint Areas Map. Fun‘]‘zermore, it is geotechnical problems exist and there is Geolo gy
the intent o][ the po]icies to 1) move toward high risk related to intensive land uses. Element.

the attainment o][ the adoptea] goa/s ][or the

Boulder County Comprelzensive Plan as
divected in Goal Statements B.1 and B.2,

and 2) fu/fl// the county’s oL/igation to
imp/ement a Master Plan ][or Extraction of
Commercial Mineral Deposits pursuant to

30-28-100(c), CRS.

AMENDMENT STATUS

Associated
Map

Goals &
Policies

Amenclecl Amended Amencled
12/3/80 9/6/84 9/6/84

Baclzground
Element

Moderate Hazard Area shall mean that
area, or those areas, as shown on the
Geologic Hazards and Constraint Areas
Map where geologic conditions are such
that significant geotechnical problems exist
and there is provisional risk related to
intensive land uses.

Moderate Constraint Area shall mean
that area, or those areas, as shown on the
Geologic Hazards and Constraint Areas
Map, where geologic conditions are such
that moderate geotechnical problems exist
and there is provisional risk related to
intensive land uses.

7~ ——————————,—— e e ]
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Swening'
soils, flood
ways, & steep
.slopes are
examples of
g’eologic
hazards and

constraints.

Minor Constraint Area shall mean that
area, or those areas, as shown on the
Geologic Hazards and Constraint Areas
Map where geolo zic conditivns are such
that few geotechnical problems exist and
therz is no risk or nominal risk related to
intensive land uses.

° Aggregate Resource Area
That area, or those areas, as shown on the
Mineral Resource Areas Map, which are
considered to be underlain by “commercial
mineral deposits” as defined by 34-1-
102(1) CRS and which are intended under
the provisions of Colorado House Bill 1529
of 1973, to serve as resource preservation
areas as part of Boulder County’s
Master Plan for Extraction. Aggregate
Resource Areas are further defined by
way of statements which are part of
Policies GE 1.06 -GE 1.08 below.

° Lode Mineral Area

That area, or those areas, as shown on the
Mineral Resource Areas Map where
mineral ores occur in veins or zones of
enrichment in the basement complex

rocks.

Policies

Geologic Hazards and Constraints

GE 1.01

GE 1.02

GE1.03

GE 1.04

The county shall strongly
discourage intensive uses in
Major Hazard Areas.

The county shall discourage
intensive uses in Moderate
Hazard Areas.

Where in the public interest it
may be desirable to permit
intensive uses, the county shall
direct such uses toward Geo-
logic Constraint Areas rather
than toward Geologic Hazard
Areas.

The county shall cooperate fully
with the municipalities of the

GE 1.05

county with respect to the
evaluation and mitigation of
geologic hazards and constraints
located within the unincorpo-
rated areas of the mutually-
adopted city and county compre-
hensive plans.

The county shall require the
evaluation ofall geologic
hazards and constraints where
such hazards or constraints may
exist in unincorporated areas of
the county as related to new
intensive uses. Such evalua-
tions shall be conducted by a
professional practitioner having
expertise in the subject matter.
Such evaluations should incorpo-
rate analytical methods repre-
senting current, generally
accepted, professional principles
and practice.

Mineral Resources

GE2.01

The county shall consider the
following deposits, as mapped by
Schwochow et. al., (Special
Publication 5B, Colorado
Geological Survey, 1974) to be
“commercial mineral deposits”
as defined by 34-1-102(1) CRS.
(a) “...fine-grained igneous

rock...” in

(1) Township 2 North,

Range 71 West; and,

(2) Township 3 North,

Range 71 West.

a. “Site-specific
information which
became available
subsequent to the
adoption of the
Boulder County
Comprehensive
Plan and the
Master Plan for
Mineral Extrac-
tion indicates that
the Geer Canyon

X —
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GE 2.02

GE2.03

area (Sections 12.
13, 14, Township 2
North, Range 71
West) is extremely
sensitive in terms
ofpotential blasting
effects and
impacts upon
surrounding
residential areas
and environmental
quality.” (Ap-
proved by Planning
Commission 12/3/
80, not approved
by Board of
County Commis-
sioners)

(b) “F1” deposits in Ranges 69

and 70 West.

Aggregate Resource Areas shall
be delineated utilizing certain
portions of areas which are
underlain by “commercial
mineral deposits” as those
deposits are defined in Policy
GE2.01.

Pursuant to Policy GE 2.02 and
the provisions of 34-1-304(1)(a-
g) CRS, the county shall not
include in its Aggregate Re-
source Areas, the following
lands:

(a) those areas defined and
mapped in the Environmen-
tal Resources and Agricul-
tural Elements as:

(1)  “Critical Wildlife
Habitat”

(2) ““Agricultural Lands of
National and State-
wide Importance”.

(3) “Designated Natural
Landmarks and
Natural Areas”.

(b) those areas defined and
mapped in the Geology
Element where:

(1) existing development

GE 2.04

GE 2.05

effectively precludes
extraction: or,

(2) extraction has been
completed.

(¢) those unincorporated arcas
inthe county lying within
adopted community service
areas where existing or
previous capital improve-
ment commitments effec-
tively preclude mineral
resource designation.

(d) those areas remaining after
the exclusions contained in
Items a-c, above, where the
contiguous surface area
underlain by a commercial
mineral deposit is 20 acres
or less.

(e) those parcels remaining
after the exclusions con-
tained in Items a-d, above,
where the surface area
underlain by a commercial
mineral deposit is 20 acres
or less.

(f) any specific site the mineral
extraction from which would
not be appropriate in light of
the countervailing factors
listed in 34-1-304(1), CRS.

The county shali strongly
discourage intensive uses in
Aggregate Resource Areas.

Whether within or without a
designated aggregate or other
resource area, the county shall
prohibit orregulate, including by
Special Use Review and the
like, the open mining of any
mineral or earthen material
including, but not limited to,
limestone, coal, peat, quarry
aggregate, sand and gravel,
sandstone, building stone, topsoil,
common borrow, clay, shale,
gold, lead, silver, zinc, copper,
uranium, tungsten, and fluorspar
as well as all accessory activi-

In Boulcler

County, open
mining
requires
Special Use

Review.

A, ]

5/27/99

Geology [GE] - Page 3

BOCC 3/1/2012



Goals, Policies, and Maps Element

72 of 277

The require-
ment for
reclamation
of mined
land is
usually a
cooperative’
effort be-
tween the
county & the
Mined Land

Reclamation

Board.

Geology [GE] - Page 4

GE 2.06

GE2.07

ties related thereto. GE2.08
It is emphasized that the
extraction plan is fundamentally
and arimarily a preservation plan
and that these portions of the
county’s commercial aggregate
deposits shall be protected from
the encroachment of land uses
which tend to inhibit or preclude
extraction so that the options of
future decision-makers will
remain open in considering the
demand for aggregate. Con-
versely, it is not intended that an
applicant for the extractive land
use in an Aggregate Resource
Area shall automatically be
assured of success in lieu of
addressing all environmental
concerns. Nor is it intended that
extractive land uses shall be
denied outside the Aggregate
Resource Areas. Rather, it is
reemphasized that the extraction
master plan shall insure the
availability of and adequate
supply of quality aggregate over
the next 30 years so far as can
be reasonably
estimated.(Approved by Plan-
ning Commission 12/3/80, not
approved by Board of County
Commissioners)

GE2.09

The county shall regulate the
exploration for, development of,
and production of petroleum,
natural gas, and geothermal
resources as well as all acces-
sory activities related thereto, to
the extent permitted by state
statutes.

The county shall regulate the
subsurface mining, gasification,
liquification, and methane
desorption of coal as well as all
accessory activities related
thereto.

GE2.10

The county shall regulate the
mining of any mineral by means
of in situ leachinz as well as all
accessory activities related
thereto.

Whereas subsurtace mining in
the Lode Mineral Areas in the
recent past has been, and in the
foreseeable future will probably
remain, of limited scope and
impact, it shall presently be
county policy to consider
subsurface mining in the Mon-
tane and Alpine Subprovinces
(as defined in the Geology
Element background informa-
tion) and its accessory activities,
to be a permitted land use
subject to the procurement of an
appropriate administrative permit
in compliance with attendant
criteria.

However, whereas the
lode mineral deposits of Boulder
County are of such magnitude
and diversity that it is conceiv-
able that subsurface mining of
major scope and impact may be
initiated, the county shall con-
tinuously monitor and evaluate
the scope of subsurface mining
in said Subprovinces and, on
recommendation from the
county Planning Staff or by
petition from the citizens of the
county, the county Planning
Commission may recommend to
the Board of County Commis-
sioners that such subsurface
mining be regulated and that the
county land use regulations be
so amended.

In cooperation with the Colo-
rado Mined Land Reclamation
Board and its staff, the county
shall require that all “affected
land” as defined by Colorado
Statute, be reclaimed whether
the subject mining activity shall

5/27/99
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have been open mining or
subsurface mining.

Groundwater

GE3.01

GE3.02

The county shall render land use
decisions consistent with the
preservation or improvement of
groundwater quality as well as
the conservation of groundwater
supplies.

Whereas (1) geological condi-
tions in some areas of the
county, as described in the
Geology Element, are such that
dependable or potable ground-
water supplies may not be
available for intensive land uses;
and (2) applicants for intensive
land uses may specify that
groundwater shall be partially or
solely utilized as a water source,
the county’s land use regulations
shall require that said applicants
furnish hydrogeological or other
acceptable evidence to establish
that definite provision has been
made for a water supply that is
sufficient in terms of quantity,
dependability, and quality for the
intensive use proposed.

Geologic
conditions in
some areas
of the
county are
such that
clependal)le
or potable
groundwater
supplies may
not be avail-
able for
intensive

1311(1 uses.
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AGRICULTURAL

Goals, Policies, & Maps Element

gricu/tura/ Jand is a nonre-
newable resource. Once pquc
nd private decisions are made
that result in the conversion o][ agricu/—
tural land and/or water to nonagricu/tura/
uses, this vital resource is almost a/ways
irretrievaé/y Jost.

Since 1950, the Front Range has
been consuming agricu/tura/ Jands for
other purposes at an average of 00,000
acres per year. Between 1050 and 1974,
Boulder County led the State o][ Colorado
in this category, a fact that ][ormec[ one o][
the core reasons ][or the eventual a’eve]op-
ment 0}[ the origina/ edition o][ the Boulder
County Comprelzensive Plan. Trends and
forces prompting the agricu/tura/ Jand
conversion, inc/ua’ing the in](]uence o][ the
state subdivision law known as Senate
Bill 35, are amp/y documented in the
1078 Plan.

AMENDMENT STATUS
Goals & Associated Baclzgrouncl
Policies Ma ps Element
Amendecl Amencled Created
1/16/97 7/16/91 1/16/91

A 1985 Colorado State University -
Boulder County Agricultural Survey
revealed that the number one factor
discouragiig continued azriculture was not
market economics but the stresses and
impacts created from urban intluences.
Since 1978, over 18,000 acres or 28 square
miles of agricultural lands have been
annexed into the eight Boulder County
municipalities located on the Plains. In
combination with other land use activities,
farm acreage in the county decreased
from 287,466 in 1959 to 155,488 in 1987
and then slightly increased to 157,493 in
1992.

Another survey, conducted by the
county Land Use Department in 1991,
suggested that commodity prices and land
speculation affecting property taxes had

moved ahead of urbanization as the Since 1978,
“...major hindrances to farming in Boulder 18.000 acres
27 . 4
County”, althougt.l urban impacts and tt.le of a gric al
loss of nearby agricultural support services I land
. . ) tural lan

remained high on the list of deterrents to

. . .. . lla.S ]:)een
continued agricultural activity. In combina- 1
tion, these pressures led to larger farms annexed into
being carved up into 35 acre tracts, which Boulder
by state statute are exempt from any County s
subdivision review and design require- municipali-
ments, and sold to nonagricultural interests.  ties.

This fragmentation has further complicated
the viability of continuing traditional
agriculture.

In spite of this discouraging array of
statistics and pressures, Boulder County
has pursued a number of methods to stem
the loss of agricultural lands with varying
degrees of success. Working with repre-
sentatives of the agricultural community
and following the policy direction estab-
lished in the 1978 Comprehensive Plan, the
county adopted a non-urban planned unit
development process (NUPUD) in 1979.
In simple terms, this form of subdivision
offered landowners a development density
of two dwellings per 35 acres and an
additional dwelling for each 17.5 acre
increment above that figure. In return, at
least 75% of the total acreage had to be
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Agricultural [AG] - Page 1

BOCC 3/1/2012



Goals, Policies, and Maps Element

75 of 277

The lzey to

preserving
ag’ricultural
lands in the
county is
maintaining
a lmealtl'ly
ag’ricultural
economy.

deeded to the county in the form of a
conservation easement which restricted
activity on the casement to agriculturally-
relate! or other rural land uses. Title
remained with the landowner to do with as
he or she saw fit consistent with the terms
of the easement, although the easement
was attached to the property and not the
owner. The landowner could sell the lots
for residential purposes and use the
proceeds to augment agricultural income
or keep them for family use. By Septem-
ber 1996, this process led to the creation of
146 NUPUDs and the conservation of
11,160 acres of land, some although not all
of which remained in agricultural produc-
tion or use. In 1995, the county supple-
mented the NUPUD with a transferable -
development rights program (TDR),
allowing landowners to sell some or all of
their development rights to another party
based on essentially the same dwelling unit
formula as used with the NUPUD. The
purchaser then exercises the use of the
purchased development rights in locations
more appropriate for development, while
the seller continues to own the land with a
conservation easement attached to it. The
TDR PUD process was authorized in 1994
through the adoption of the Plains Planning
Area Element, a new addition to the
county’s Comprehensive Plan. That
Element refocused the county’s policies
and intentions for managing unincorporated
Plains lands by emphasizing that land uses
“...should continue to be related to agricul-
tural activities...and other activities consis-
tent with the rural character of the
county.”

Another tool given a major boost by
Boulder County voters in 1993 has been
the funding of an aggressive open space
program. One method employed for open
space preservation has been the purchase
of development rights, or PDRs. This
methodology enables a landowner to sell
the potential development rights while
retaining title to the land for continued
farming either by the owner or through
leasing to others. The advantages of PDRs

Agricultural [AG] - Page 2

include effective land and water preserva-
tion at a cost below full purchase ofttitle
for thc property. continued land manage-
ment being 1 the hands of the owner or
farmer or rancher vs. being a responsibility
for the county, and keeping the property on
the tax rolls. To date, the county has
preserved 5,018 acres of agricultural land
through PDRs. Conservation easements
and fee purchases are also important
contributions to the preservation of agricul-
ture. Although they may not share the
same benefits listed for PDRs, they offer
their own unique values to the county’s
residents. Our intergovernmental agree-
ment with the City of Boulder also pro-
motes agricultural land preservation within
the Boulder Valley Comprehensive
Planning area of the county and is one of
the stated Open Space Department
purposes as defined in the City of
Boulder’s Charter. Other intergovernmen-
tal agreements around the county promote
similar objectives.

Agricultural Objectives

The objective of the subsequent
policies is the preservation of the agricul-
tural lands in the county, and their related
uses, by whatever means are available to
the county and effective in achieving this
end. The county recognizes that agricul-
tural lands do not exist in a vacuum.
Without the ability to conduct economically
viable agricultural activities upon them,
agricultural lands become merely vacant
lands. The key to preserving agricultural
lands in the county is maintaining a healthy
agricultural economy in the county.
Therefore, a corollary objective of the
subsequent policies is the encouragement,
promotion, and fostering of agricultural
enterprises and activities in the county.

In 1978, the state and county classi-
fied, identified and mapped the lands in the
Plains portion of the county as to their
potential agricultural productivity and
significance. In order of significance,
those mapped designations are “Lands of
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National, Statewide and Local Impor-
tance,” as 'vell as “Other Agricultural
Lands.” The new Agricultural Element
includes an updated Agricultural Lands
Map of the Boulder Counn Comp:rehen-
sive Plan which was last approved in 1978
which was prepared by the Natural
Resources Conservation Service, formerly
the Soil Conservation Service. The
methodology employed in the updating
involved using 1995 aerial photography
(color slides) on a scale of eight inches to
the mile. The data from the slides was
transferred to the Boulder County Zoning
Maps and then overlayed on the Soil
Conservation Service original Prime
Farmland Map. The same basic criteria
was used as when the map was originally
prepared [described in the Environmental
Resources Element approved in 1986].
There was, however, a change in some of
the soils information that brought some
additional lands into the ‘prime’ classifica-
tion. This change was not drastic. Irriga-
tion is one of the main criteria in determin-
ing if the soils are considered ‘prime’ and
this was the principal area looked at in
revising the map. Areas that have had a
major change in land use or are no longer
being irrigated were excluded from the
‘prime’ classification. The Environmental
Resources Element of the Boulder
County Comprehensive Plan provides
more information on the methodology and
criteria used in the mapping of the Signifi-
cant Agricultural Lands. '

It remains the intent of the Compre-
hensive Plan and attendant land use
codes to promote and assist in the preser-
vation of agricultural lands for agricultural
and other rural purposes. This stance is
predicated on several decisions and
conclusions reached by the county in the
formulation of the original 1978 Compre-
hensive Plan which remain well-founded
today. They include the recognition of
agricultural lands as an important nonre-
newable resource, the lack of services and
infrastructure capabilities in the rural area
to support other than a rural and agrarian

5/27/99

level of land use, the long standing position
that an adequate range ot urban services
and related urban development can best be
piovided ard main:ained through municipal
governments, the belief that compact
urban development is the most efficient
and appropriate way to retain agricultural
lands and rural character, the maintenance
of economic support for the agricultural
community, and the county’s commitment
to the plains municipalities through inter-
governmental agreements and other
understandings to not compete with those
municipalities for the provision of urban
development or services in the unincorpo-
rated areas of the county.

It is important to note that, notwith-
standing the county’s continued backing of
agricultural preservation and activity, there
are intensities and kinds of agricultural
uses that can have detrimental impacts on
land, water and other components of the
environment if not held accountable to
some level of management and regulation.
A commercial feed lot, for example, is a
far different form of legitimate agricultural
enterprise than is an alfalfa field in terms
of its potential impacts. The Comprehen-
sive Plan recognizes these differences
and the carefully exercised responsibility
the county must assume in balancing an
earnest support for agriculture with
necessary degrees of regulation to protect
the health, safety and welfare of residents
and the environment of Boulder County.

Agricultural Goals .

A.1Future urban development should be
located within or adjacent to existing
urban areas in order to eliminate
sprawl and strip development, to
assure the provision of adequate urban
services, to preserve agriculture,
forestry and open space land uses, and
to maximize the utility of funds in-
vested in public facilities and services.

M.1Agricultural enterprises and activities
are an important sector of the Boulder

The county
shall foster &
promote a
diverse and
sustainable
agricultural
economy.

Agricultural [AG] - Page 3
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County economy and the county shall
foster and promote a diverse and
sustainable agricultural cconomy as an
integral part of its activities to con-
serve and preserve agricultural lands
in the county.

B.7 Productive agricultural land is a limited
resource of both environmental and
economic value and should be con-
served and preserved.

E.1 Preservation and utilization of water
for agricultural purposes within the
county shall be encouraged.

Agricultural Policies

AG1.01
Agricultural

lands are
&epicted in
the Agricul-
tural Re-
sources Map.

AG1.02

It is the policy of Boulder
County to promote and support
the preservation of agricultural
lands and activities within the
unincorporated areas of the
county, and to make that position
known to all citizens currently
living in or intending to move into
this area.

The county shall foster and
encourage varied activities and
strategies which encourage a
diverse and sustainable agricul-
tural economy and utilization of
agricultural resources.

AG 1.02.01 In instances where the

Agricultural {AG] - Page 4

county desires to purchase
an interest as a means of
protecting lands which
have agriculture as their
primary value, the pur-
chase of development
rights shall be preferred
over fee simple purchase;
however, the county
should be willing to pursue
other types of purchase
arrangements when
preferred by the land-
owner. :

AG 1.03 Itisthe policy of Boulder

AG1.04

AG1.05

County to encourage the
preservationand utilization of
those lands identitied in the
Agricultural Element as Agricul-
tural Lands of National, State-

-wide, or Local Importance and

other agricultural lands for
agricultural or rural uses. The
Boulder County Comprehen-
sive Plan Agricultural Element
Map shall include such lands
located outside of the boundaries
of any municipality or the Niwot
Community Service Area.

Inreviewing applications for
new development, Boulder
County shall consider potential
impacts on existing adjacent
agricultural uses and shall use its
regulatory authority to mitigate
those impacts which would be
detrimental to the continuation of
existing agricultural operations
and activities and the establish-
ment of new agricultural opera-
tions and activities. New
development should be sited in
such a way so as to minimize
and/or prevent future conflicts.

It shall be the policy of Boulder
County to keep the regulatory
burden on various agricultural
activities to the minimum
necessary for identifying,
addressing, and mitigating
potential impacts in the areas of
health, safety, and welfare.

AG1.05.01 It shall be the policy of

Boulder County to allow
the operation of existing
nonconforming agricultural
uses consistent with
protection of the public
health, safety, and wel-
fare.

5/27/99
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AGIL.06

AGL.07

AG1.08

AG1.09

AGL.10

AGI.11

5727199

The county shall continue to
support appropriate state and
federal legislation designed to
preserve agricultural resources.

The county shall continue to
actively participate in state,
federal, and local programs
directed toward the identification
and preservation of agricultural
land.

The county shall encourage the
development of resource
management plans for signifi-
cant native grassland ecosys-
tems.

The county shall provide techni-
cal assistance to farmers and
ranchers to help avoid conflicts
over wetland and riparian
management and the manage-
ment of other sensitive or
diminishing environmental
resources as listed and periodi-
cally updated in the Environmen-
tal Resources Element. In doing
so, the county shall seek the
advice and expertise of other
land, resource, and wildlife
agencies and institutions to the
extent the resources are avail-
able.

The county shall encourage the
development of soil and water
conservation plans to help
assure sound resource steward-
ship and, where appropriate,
may require such plans in land
use applications subject to the
county’s discretionary review
processes as defined in the
county Land Use Code.

The county shall encourage that
water rights historically used for
agricultural production remain
attached to irrigable lands and
shall encourage the preservation

of historic ditch systems.
AG1.12  The county shall continue to
discourage the fragmentation of
large parcels of agricultural land
and to encourage the assem-
blage of smaller parcels into
larger, more manageable and
productive tracts.
AGI1.13 The county shall continue to
monitor the application of these
policies and attendant Boulder
County land use codes, as to
their effectiveness in preserving
agricultural land and perpetuat-
ing agricultural uses in Boulder
County while maintaining a
reasonable use to the individual
owner.

o Infrastructure Development & Oil
and Gas Operations on Agricul-
tural Land

AG 2.01 The county shall discourage the
placement of new utility infra-
structure upon agricultural lands.
The county supports using
existing easements or other
public rights-of-way to minimize
the impacts to agriculturally
productive land.

AG2.01.01 Ifa thorough analysis of
alternatives concludes
that routing/siting of
facilities is necessary on
or across agricultural
lands, all construction
activities will be located
and performed so as to
minimize disturbance to
agricultural resources.

AG2.01.02 If the infrastructure

location is determined

necessary, infrastructure
construction activities
across agricultural lands
should not occur during

The county
encourages
water rights
historicaﬂy
used for
agricultural
production to
remain with

the land.

Agricultural [AG] - Page 5
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AG2.01.03

the growing season.

Any agriceltural lands
and water resource
systems disturbed by
infrastructure construc-
tion shall be restored to
their former productivity.

The following policies apply only to oil
and gas operations.

AG2.02

‘Oil and gas exploration, develop-

ment, and production activities
which affect agricultural opera-
tions shall be designed to
minimize impacts to agricultural
lands and water resource
systems.

portion of the Comprehensive Plan in
which to codiry the following policies, thay
apply across the county and arc also cross
refercnced in the Plan’s section entitled
“Additional County-wide Policics.”

AG3.0l1

AG3.02

AG3.03

The county shall support state
and federal legislation which
encourages management of
noxious weeds.

The county shall actively
participate in state, federal, and
local programs directed toward
Integrated Pest Management
programs for noxious weeds,
and vertebrate and insect pests.

The county shall use, and
encourage all land owners to

Staff from  AG2.03 Reclamation and restoration use, Best Management Prac-
the Parks & plans shall be required upon tices, which may include chemi-
Open Space permitting and be implemented cal, fire, mechanical, biological,
Department upon plugging and/or removal of cultural control for weeds;
k 1. all oil and gas well and produc- chemical, physical, and cultural
are l nofl tion facilities, or upon abandon- control for vertebrate pests; and
edgeable ment, and shall include all chemical, biological and cultural

al)out Weecl &
pest manage-

appropriate measures to return
the land to productive agricul-

control for insects.

ment issues ture. AG 3.04 The county shall use and
& may be encourage the use of certified
able to AG2.04 The county shall use its regula- weed free products such as hay,
provide tory authority to minimize the mulch, gravel, bedding material,
guidance. impacts of oil and gas operations and general construction mate-

on agricultural lands and ensure
complete restoration of the area
through the use of financial
bonds, other forms of financial
security or other appropriate
regulatory measures to the
extent authorized by law.

® Weed and Pest Management

State statutes (Article 5.5 of Title 35,
C.R.S. 1973, and as amended by House
Bill 96-1008) require counties to develop
and enforce weed and pest management
plans on all unincorporated lands under
county jurisdiction. While the Agricultural

AG3.05

nal.

The county shall make available
to all landowners educational
materials and assistance in
developing and implementing
management plans to control
pests.

Element is considered the most appropriate

Agricultural [AG] - Page 6 5/27/99
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ENVIRONMENTAL
RESOURCES

Goals, Policies, & Maps Element

xtena’ing ][rom the Great Plains

on the east to the crest o)[

the Continental Divide on the
west, Boulder County contains a unique
combination o][prairie, ][orest, and tundra
environments. Ro//ing p/ains o][ 5,000-
5,500 ][oot (1,524-1,670 meters)
elevation which cover the eastern third of
the county al7rupt/y give way to tree-
covered slopes which reach up to 11,000
feet (3,353 meters) in elevation. The
western border o][ the county is formea/ Ly
the Continental Divide where the moun-
tain range towers over 12,000 feet -
(3, 658 meters). Within Boulder
County, the Divide reaches its most
eastern point o][anywlzere on the conti-
nent. Long s Peak, which is located in
Rocky Mountain National Park, is the
highest point in the county (14,255 feet
- 4,345 meters).

AMENDMENT STATUS
Goals & Associated Baclzgrouncl
Policies Maps Element

Amended Amended Amended
3/22/95 3/22/95 3/22/95

The environmental uniqueness of
Boulder County is due in large measure to
the abrupt altitudinal variation withina 20-
mile cast-west gradiznt. The drumatic
landform changes sharply define the native
ccosystems and their associations of plant

and animal species. The same topographic

features also had a great influence on the
settlement of the county, from the prehis-
toric peoples to modern man.

The county’s environmental heritage
includes non-renewable resources such as
natural areas, historic/archaeological sites
and natural landmarks. As irreplaceable
resources, they warrant preservation from
destruction or harmful alteration. To move
toward the accomplishment of Environ-
mental Management Goal B.1, policies ER
1.01 through ER 1.10 and ER 2.01 through
ER 2.11 have been set forth.

It is the intent of policies ER 3.01
through ER 3.03 to minimize or prevent
emissions or discharges potentially harmful
to life or health to achieve a maximum
practical degree of air and water purity.
These policies have been set forth to
achieve the goal of reducing or eliminating
air and water pollution and to insure that
Boulder County meets and maintains EPA
and State air and water quality standards.
Policy ER 3.04 concerns water quality and
is also related to Goal B.2 and the quality
maintenance of the county water supplies.
The intent of policy ER 3.05 is to reduce
or eliminate the adverse impact of noise to
prevent potential harm to the health and
welfare of the citizens of Boulder County,
consistent with the stated Environmental
Management Goal B.2.

The loss of wildlife and plant habitats
leads to the inevitable disappearance of

wildlife and plant species themselves. This

resultant loss of environmental diversity
weakens the system as a whole, since
diversity is an indication of the health of
our environment. Thus, the intent of
policies ER 4.01 through ER 4.08 is to

achieve the stated Environmental Manage-

The Environ-

mental
Resources
Map & the
Environmen-
tal Conserva-
tion Areas
Map both
relate to the
goals &
policies of
the Environ-
mental
Resources
Element.

5/27/99
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The single
criterion for
consideration
of an area for
Natural
Landmark
status will be
its visual &
scenic promi-
nence as a
landscape
feature.

Environmental Resources [ER] - Page 2

ment Goals B.3 and B.4 of avoiding
depletion through the preservation and
conscrvation of critical habitats and to
recognize the impostance of an ecosvstem
approach in protecting all specics and
habitat types currently found in Boulder
County in order to balance natural systems
and human use.

Wetlands are a critical environmental
resource that function as wildlife habitat,
aquifer recharge areas, linkages in the
overall county wildlife system, and aid in
smog control. The intent of policies ER
6.01 through ER 6.05 is to achieve the
Environmental Management Goal B.5 of
significant wetland conservation while
recognizing the constantly changing nature
of wetland communities.

Goal B.6 and Policy ER 7.01 pertain to

implementation of several of the Environ-
mental Resources Goals.

Natural Landmarks

Boulder County contains a unique

combination of prairie, forest and tundra

environments. This environmental heritage
includes non-renewable, irreplaceable
resources such as natural areas and
natural landmarks which warrant preser-
vation from destruction or harmful alter-
ation. '

Natural Landmarks are defined as
prominent landscape features that distin-
guish a specific locality in Boulder County
and are important because of the views
they afford, their value as scenic vistas
and backdrops, and the intrinsic value they
hold as wildlife or plant habitats, natural
areas, park and open space preserves, and
open land areas.

Natural Landmarks are designated for
scenic, visual and aesthetic values, provid-
ing a record of the natural heritage of
Boulder County. Natural Landmarks may
have additional cultural, ecological, or
geological attributes, becoming higher

priorities for designation and protection
with an assemblage of values. However,
the single criterion for consideration of an
arca for Naturai Landmark status will be
its visual and scenic promincnce as a
landscape feature:

® Landmarks Objectives

The chief objective of the goals and
policies is to protect and conserve unique
or critical environmental resources through
the encouragement of compatibility
between proposed development and
designated Natural Landmarks. Additional
objectivesinclude:

« To mitigate negative impacts to
Landmarks and insure proposed
development does not harm, degrade,
or impair the purposes or values for
which the Natural Landmark was
designated;

¢ Toprovide assistance, incentives and
regulations for land owners to maintain
Natural Landmarks.

@ Natural Landmarks of Boulder
County

+ Big Elk Park, Sec.4, NW4 of 9,
IN72W

e Bighorn Mountain, W2 of Sec.7,
IN71W

o Boulder Falls, NW4 of Sec.36,
IN72W )

o Buckingham Park Hogback, SE4 of
Sec. 23, NE4 of Sec.26, 2N71W

o Coffintop Mountain, NW4 of Sec. 28,
NE4 of Sec.29, 3N71W

o Continental Divide, W of Peak-to-
Peak Highway

e Deer Ridge, Sec. 17 & 18,3Sec. 12 &
Sec. 13,373W

o Eagle Rock, NW4 of Sec. 6, 1S71W

+ Flatirons, SE4of Sec. 1, Sec. 12,
1S71W

o Qrassy Top, SE4 of Sec. 12, IN73W

e Haystack Mountain, NW4 of Sec. 27
E2 of Sec.28, 2N70W

» Hygiene Hogback, SE4 of Sec.4,NE4
of Sec. 9, 2N70W

ﬁ(///&/ 2 e 747 /wmulfj‘s%jgﬂ/ /M»z)
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OPEN SPACE

Goals, Policies, & M;lps FElement

he idea o][ a county open space

program was initiated in

the mid-1900s by Boulder
County citizens who were interested in
parks and recreation needs o][ the unincor-
poratea’ area and in “preserving open
space Jand in the face o][rapial county
a’eve/opment" (Boulder County Compre-
hensive Plan, 1078, History o][ Open
Space Program). In 1908 the Board of
County Commissioners appointed an
”oﬁ[icia/ " citizens group—tlze Parks and
Open Space Aa’visory Committee
(POSAC) —to lze/p formu/ate a p/an ][or
preserving open space. This was at a
time when Boulder County's 750 square
miles were home to a popu/ation o][][ewer
than 130,000 peop/e. The 1005
popu/ation was almost 200,000,

AMENDMENT STATUS

Goals & Associated  Background

Policies Maps Element
Amenclecl Amendecl Arnende{.l
7/17/96 7/17/96  1/17/96
5/27/99

Through POSAC’s neighborhood
mectings and citizen surveys, by 1974
“approximately 10,000 citizeas of Boulder
County had cxpressed an interest and
concern for open space™ (BCCP, 1978).
As aresult of this interest, the committee
recommended that the County Commis-
sioners create a department of parks and
open space to refine and implement this
citizens’ open space program. In January
1975 the Parks and Open Space Depart-
ment became a reality, with the additional
charge of conducting nature programs on
county open space and park land. Parks,
dedicated to the county as part of subdivi-
sions, and Bald Mountain Scenic Area,
which the county began leasing from the
State Board of Land Commissioners in
1973, were transferred to the new depart-
ment for management and maintenance.

The mid-1970s brought the first major
county open space purchases, both the
result of the landowner’s desire to have
the land preserved in a single parcel: in
1975, Ernie Betasso’s ranch (now called
Betasso Preserve)}—773 acres approxi-
mately six miles west of Boulder off
Sugarloaf Road; two years later the 2,566-
acre Walker Ranch on Flagstaff Road.

In 1978 the Boulder County Compre-
hensive Plan was adopted, and it included
goals and policies for preserving open
space, protecting environmental resources
(including both natural and cultural re-
sources) and developing a county-wide
trail system. Areas that citizens thought
were most important to be preserved as
open space for future generations were
shown on a map, which together with the
goals and policies formed the open space
plan. The designation of “proposed open

‘space” on that map (and subsequent

maps) is not a zoning category, and
development of any designated area is
determined by the applicable zoning. The
implementation of the open space plan has
been based both on private cooperation
and on the county’s financial ability to
acquire an interest in these lands.

Boulder
County's
Parks &
Open Space
Advisory
Board was
formed in
1968 - a
time when
open space
planning was
just in its

infancy.

Open Space {OS] - Page 1
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Open space
provides
buffers
between
communities
and helps
protect
natural

resources.

By the beginning of 1998 the county
open space program comprised more than
52,000 acres of preserved land scattered
throughout the county, aiong with 70 miles
of trails. The majoriiy of this land is upen
for public use; the remainder is under
agricultural lease or conservation ease-
ments which do not include public access.
Most of the properties are well-suited to
passive recreation (recreation development
is limited to trails, parking areas/trailheads,
picnic areas/shelters, outhouses, and
simple boat docks or fishing piers where
necessary).

Definition and Functions of
Open Space

Within the context of the Boulder
County Comprehensive Plan, open space
is defined as:

® Those lands referred to in the Boulder
County Comprehensive Plan, as
being intentionally left free from future
development, and in which it has been
determined that it is, or may in the
future be, within the public interest to
acquire an interest in order to assure
their protection.

Passive Recreation, referred to in the
Open Space Element policies, is defined
as:

® Qutdoor activities that create opportu-
nities for independence, closeness to
nature, and a high degree of interac-
tion with the natural environment and
which require no organization, rules of
play, facilities, or the installation of
equipment, other than those which
may be necessary to protect the
natural environment.

The setting for passive recreation is a
predominantly natural appearing environ-
ment of moderate to large size. There is a
moderate probability of experiencing
isolation from the sights and sounds of

Open Space [OS] - Page 2

other humans. Interaction between
visitors 1s low, and evidence of others
ranges from minimal to common. Motor-
1ized use is pronibited.

The functions of open space remain much
as they were envisioned by the citizens
whose efforts fostered the program:

® Urban shaping between or around
municipalities or community service
areas, and buffer zones between
residential and non-residential develop-
ment;

® Preservation of: critical ecosystems;
natural areas; scenic vistas and areas;
fish and wildlife habitats; natural-
resources and landmarks; outdoor
recreation areas; cultural, historic and
archaeological areas; linkages and
trails; access to public lakes, streams
and other useable open space lands;
and scenic and stream or highway
corridors;

® Conservation of natural resources,
including but not limited to forest lands,
range lands, agricultural lands, aquifer
recharge areas and surface water;

® Protection of designated areas of
environmental concern, generally in
multiple ownership, where several
different preservation methods (includ-
ing other governmental bodies’
participation or private ownership)
may need to be utilized; these lands
will not be considered for control by
the county open space program
provided sufficient evidence exists that
these lands are to be preserved in a
natural state.

Methods of Open Space Pres-
ervation/Acquisition

Boulder County has used a variety of
mechanisms to preserve open space and
prime agricultural land. These include:

5127199
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SUSTAINABILITY
ELEMENT

Introduction, Definition, Goals & Policies

he Meaning ofSustainalyi/ity

The concept of "sustainabi/ity "

has been the suéject o][ debate
and discussion, particu/ar/y over the past
20 years, as concern has grown from the
g/olna] to the local level about whether the
social, economic and plzysica/ resources we
have come to depemj on will be su]%'cient or
available to ][uture generations to meet
their needs and aspirations.. .and what we
in the present intend to do about it.

Introduction

The verb “sustain” is defined in
Webster’s Third International Dictionary as
meaning “to cause to continue...to keep up
especially without interruption, diminution
or flagging”. As a standard bearer, the most
widely acknowledged definition came from
the Brundtland Commission Report in’
1987,! which described sustainability it as
“...development that meets the needs of the
present without compromising the ability
of future generations to meet their own
needs”.

Many institutions and organizations
have worked at refining this description
since that time, trying to perfect a
universally acceptable definition or at least
one that meets their particular agendas. But
as Denise Lach, a sociology professor at
Oregon State University, has argued,
spending time and energy trying to find a
common definition for “sustainability” may
not gain us anything of real value
“Sustainability is like love and democracy
— multiple meanings, not always perfectly
realized, but always struggled for, at least
by most of us. I think we do agree,
basically, on what it is. We disagree when
we must make specific choices in our
lives”.2 We believe the crux of the issue is
captured in her last sentence. How to go
about reaching some broader consensus or
acceptance of what to do and how to do it is
the primary challenge that confronts us.

Sustainability links the issues of
environment, economy and social equity
together. An action or decision in any one
of these areas will have consequences on
the others whether anticipated or not. A
sustainable community is one where an
agreement has been reached on the design
and implementation of plans that replace
competition between issues with
collaboration and forethought about
achieving desired outcomes in the present
while preserving options for those that will
follow.

May 16, 2007
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The X position is a simple illustration of
where a sustainable community would be
functioning in a balanced system.

Sustainability and the Boulder
County Comprehensive Plan

Developing a sustainability plan
requires taking a long view that goes well
~ beyond the time-frames comprehensive
plans have traditionally addressed.
However, comprehensive plans are
intended to be adaptable and dynamic
documents that provide a central home for
expressing the goals and desires of a
community. It is therefore quite appropriate
for the subject of sustainability to be
included, particularly since in its fullest
expression sustainability should influence
and connect all of the other Elements in the
Plan.

The original Boulder County
Comprehensive Plan was adopted in 1978
in response to a growing alarm about the -
spread of development types and patterns
that were having adverse, undesirable or
irreversible negative impacts on the land At
its core, the Plan’s intent was to provide
guidance for (a) preserving the agricultural,
forested and open lands environments and
ecosystems found throughout the county by
channeling urban development into and
adjacent to urban areas; and (b)
establishing and retaining diverse,
compatible and functional land uses to
prevent urban and rural decay.® Subsequent

amendments and actions across the years
have been developed with these goals in
mind, and the county, with the persistent
participation and support of its residents,
has been quite successful in meeting them.

Refining the Plan to move beyond its
roots in preservation to sustainability is an
appropriate and important evolutionary
step to take. As a specific example, the
Boulder County Commissioners set the
stage for this next step by adopting two
resolutions directing the county’s own
operations to prepare and implement plans
for achieving a Zero Waste Program and
Sustainability Energy Path.* Over 146
universities and colleges in 40 states,
including six campuses in Colorado, have
signed the American College and
University Presidents Climate Commitment
to making their campuses climate-neutral.’
On a broader front, the American Planning
Association ratified a Policy Guide on
Planning for Sustainability on April 17,
2000. In it, the Association identified
several dimensions to the sustainability
issue:

1. We want to sustain communities as
good places to live, and that offer
economic and other opportunities to
their inhabitants.

2. We want to sustain the values of our
society — things like individual
liberty and democracy.

3. We want to sustain the biodiversity
of the natural environment, both for
the contribution that it makes to the
quality of human life and for its own
inherent value.

4, We want to sustain the ability of
natural systems to provide the
life-supporting ‘services’ that are
rarely counted by economists, but
which have recently been estimated
to be worth nearly as much as total
gross human economic product”.

Sustainability Element - Page 2
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To move from these statements of
intent into actions, sustainability requires a
comimitment to the following principles:

(1)  living within limits;

(2)  understanding the interconnections
and interdependence of economic,
societal and environmental decisions
and actions;

(3)  sharing the distribution and
stewardship of resources and -
opportunities equitably throughout
the public and private sectors; and

(4) fostering and activating the will to
make necessary changes.

The goals of this Element have been
written with these principles in mind and to
provide guidance for subsequent
amendments and additions to the
Comprehensive Plan that address
sustainability.

Scope of the Sustainability
Element

What is generically called a
systems-wide sustainability plan takes a
careful accounting of the numerous and
diverse components that provide the
foundations for the quality of our
environmental, economic and societal
condition. The list is large — agricultural
viability, forest health, energy production
and use, resource consumption and
preservation, decent housing,
transportation, air and water quality,
equitable educational and employment
opportunities, meaningful public
participation, and so on. At the time of
adoption into the county’s Comprehensive
Plan on May 16, 2007, the Element does
not presume to cover all these factors. It is,
however, to provide a place keeper in the
Plan for the continuing inclusion of specific
topics, policies and action plans relating to

sustainability as they are identified, agreed
to, and developed through a public process.

On October 30, 2006 the Planning
Commission and County Commissioners
held a joint study session with the Land
Use Department on sustainability and
directed staff to focus first on (a) an
expanded transferable development rights
(TDR) program,; (b) assessing possible
structure size limitations and mitigating
measures that would be appropriate for
exceeding them; and (c) developing green

- building policies to shape the drafting of

new codes and regulations. The formal
authorization to proceed with these tasks
was given with the adoption of Docket
BCCP-06-001: Boulder County
Comprehensive Plan Revision by the
Planning Commission on November 15,
2006. What follows is a brief explanation
of how these three themes relate to
sustainability.

TDRs and Sustainability

The county has had a voluntary TDR
program and regulations in place for the
Plains area since 1995. In simple terms,
TDRs permit the moving of development
rights from lands identified as valuable or
important for preservation to other sites
that are more suitable for development.
Since 1995 approximately 293 TDR
certificates have been issued and more than
5,000 acres of agricultural and other
important lands have been preserved from
development. These lands will remain
available for agricultural uses, wildlife
habitat, wetlands/riparian corridor
protection, open space and other functions
that are complementary to the principles
and goals of sustainability. Its voluntary
nature also means that landowners who
own property eligible for the removal of the
development rights have a choice in
deciding how their lands will be used.

May 16, 2007

Sustainability Element - Page 3

BOCC 3/1/2012



Sustainability Element

87 of 277

Expanding a TDR program to include a
larger geographical area of the county and a
greater range of TDR options can promote
additional sustainability decisions and
outcomes being taken in a region and for a
population that has not had those choices
before.

Structure Size and
Sustainability

The national average for single-family
home sizes has increased from 983 square
feet in 1950 to 2,434 square feet in 2005.5
In unincorporated Boulder County new
single-family home sizes have gone from
an average of 3,881 square feet in 1990 to
5,929 square feet in 2005, far exceeding the
comparable national figures. Yet the
average household size population in the
county has declined during that same
period.

The residential sector accounts for 22%
of the energy and 74% of the water
consumed in the United States while
contributing 21% of the county’s carbon
dioxide emissions.” An “average” size
home contains 892 million Btu’s of
embedded energy (equal to 7,800+ gallons
‘of gasoline) in its materials’ manufacturing,
transportation and assembly.

Not only has the growth in home sizes
increased the use of energy and other
natural resources, the impacts of these
larger structures can negatively affect the
- rura] character of Boulder County. In some
areas, smaller cabins and dwellings are
being replaced by permanent homes of a
substantially larger size. Many residents of
the county have an interest in the
sustainability of their rural communities’
character but find it difficult to do so faced
with the high cost of property and the
pressure to develop larger homes.

A set of policies that encourage smaller
structure sizes, promotes the development
of mitigation measures to offset the

consumptive impacts of larger homes,
discourages the demolition of otherwise
habitable dwellings, and promotes the
preservation of rural communities with
their typically smaller homes, will enable
the county to meet many sustainability
objectives.

Green Building (Boulder
County BuildSmart) and
Sustainability

Buildings use over 25% of the world’s
wood harvest and consume two-fifths of all
energy and materials. In addition, 54% of
the energy consumption in the United
States is directly or indirectly related to
buildings and their construction.® The
average American family produces about
100,000 pounds of carbon dioxide
emissions per year and spends about
$1,500 on home energy bills. However,
average green building consumes 30% less
energy than its peers, which means lower
costs, lower emissions and better air

quality.’

Policies promoting the use of green
building principles and practices including
the preservation of existing structures
where feasible, the reuse and recycling of
materials from deconstructed buildings that
have outlived their habitability, water and
energy conservation, and the use of
sustainable materials can reduce overall
initial consumption of resources as well as
introduce significant resource/financial
efficiencies and savings into the operation,
maintenance and lifetime usability of
structures.

Sustainability Element - Page 4
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Future Sustainability Measures

The Boulder County Comprehensive
Plan has served its residents and
environment well in providing checks and -
balances to the relentless consumption of
land and the loss of the many types of
sustaining resources that those lands
provide. There is now new and important
work to do, new steps to take. Mahatma
Gandhi said, “You must be the change you
want to see in the world”. This Element is
intended to stimulate and accommodate the
expansion of sustainability planning
throughout the county in partnership with
other public institutions and private sector
interests willing to bring their talent,
expertise and ideas to the table. The county
should take a leadership role in promoting
these efforts.

Definition, Goals, &
Policies

Boulder County
Comprehensive Plan Definition
of Sustainability

“Sustainability” means the use,
development and protection of all our
resources in a manner that does not deplete
them while enabling the residents of
Boulder County to meet their current needs
and maintain a fulfilling quality of life
without compromising or foregoing the
ability of and opportunity for future
residents to do the same,

In this context, “resources” includes
the land, air, and water along with the
inherent value of the natural resources,
biodiversity, and life-supporting functions

‘associated with them; energy and materials
for development and habitation; the
essential rural, low-density character of the
unincorporated county; the special historic,
cultural and geographic composition of
distinct rural communities within the
county; the diversity of economic activities

and opportunities available to individuals;
and the people who live within and
continue to shape our developed and
natural environment.

Sustainability Action Statement

Sustainable actions are those that
support, maintain, conserve and enhance
the environmental, economic and social
systems on which we depend. Achieving
sustainability may demand substantial
departures from past and present actions as
well as a fundamental commitment to
conserving finite resources. Sustainability
thus requires a coordinated approach to
planning and public policy that involves
public participation. Success depends on
the widespread understanding of the critical
relationship between people and their
environment, an appreciation of the
interrelationships between the systems that
sustain human existence, and the will to
make necessary changes.

Sustainability Element
Goals

(1)  The county recognizes and accepts
that weighing individual wants and
needs with those of the larger public
and society is a complex but
essential responsibility of
government. Implementing the
Comprehensive Plan involves the
need to balance competing goals and
policies in cases whiere they cannot
be harmonized. With that
understanding in mind, Boulder
County’s land use management tools
and practices should be designed to
promote decisions and actions
supporting outcomes that are
consistent with the principles of
sustainability.
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Boulder County contains a highly S
diverse and complex mixture of
ecosystems, landforms,
development patterns, human
activities, cultural and economic
characteristics and jurisdictions.
While the principles of sustainability
bind them all together, the county
recognizes that the development of
programs and initiatives specifically
designed to meet needs within
different areas of the county may be
warranted and appropriate.

o (©)
Sustainability actions or programs
undertaken by the county should
address the following factors:

the origins or causes of wasteful
resource practices as well as the
harmful effects of such practices;

the interrelationship of systems and
forces that dictate how resources are
used, and;

the social constituencies and
partners that should be involved in
and served by sustainability efforts.

The county considers global climate ™
change to be a matter of paramount
concern. and a potential threat to any
sustainability efforts that may be
undertaken. In recognition of this

concern and to implement the Board

. of County Commissioners’

Resolution 2005-137 regarding a
Sustainable Energy Path for Boulder
County, the county should take a
leadership role in identifying and
implementing actions that will lead
to a diminishment in the county’s
contribution to total greenhouse gas
emissions from both stationary and
mobile activities or sources through
an increase in energy efficiency, a
reduction in vehicle miles traveled a
reduction in waste generation, and
other measures.

The preservation of the built and
contextual character of Boulder
County’s diverse rural landscapes,
neighborhoods and communities
should be fostered and promoted
through encouraging participation
by the residents and property owners
in those areas to identify the
characteristics that are of importance
to them and assist in development of
land use strategies and tools for
maintaining those characteristics.

The preservation and viability of the
increasingly precious resources of
open and rural lands, whether
devoted to agriculture, forestry,
open space, or plant and wildlife
habitat, as well as the sustainability
of uses that provide for the
long-term preservation of such
lands, should be fostered and
promoted through innovative
regulatory and acquisition programs,
public-private partnerships, and
public education, outreach and
participation.

Conversion and recycling of waste
materials into useful products, as
well as reductions in the generation
of waste streams, are recognized as
sustainability actions providing
benefits to society and the
environment. With the adoption of
Resolution 2005-138 by the Board
of County Commissioners, the
county has committed itself to a
Zero Waste program as a guiding
principle for all county operations
and for outreach and actions on a
countywide scale. The policies of
the Boulder County Comprehensive
Plan should therefore be applied in a
manner that furthers achieving a
Zero Waste outcome.

Sustainability Element - Page 6

May 16, 2007

BOCC 3/1/2012



90 of 277
Boulder County Comprehensive Plan

(8) Efficient use of renewable resources
and the reduction in consumption of
non-renewable resources used in
construction and its associated
infrastructure should be promoted
through policy and education, and
implemented as appropriate through
regulations.

(9)  Opportunities for individuals and

: institutions to design, develop, and
apply sustainability practices and
techniques should be provided and
promoted.

(10) The county’s rich and varied natural
features, scenic vistas, ecosystems,
and biodiversity should be protected
from further intrusion, disruption,
consumption and fragmentation

(11) To assess progress in meeting the
goals and policies for sustainability,
the county should develop -
benchmarks or indicators that will
measure successes or shortcomings
in these efforts and report them to
the public.

(12) The county should continue to
engage in conversations and
development of partnerships with
the public and private sectors
through intergovernmental
agreements, memoranda of
understanding, public outreach and
information programs, and other
initiatives or relationships to
advance the principles and practices
‘of sustainability across the county.

(13) The county should promote and
support the use of local products,
technologies, expertise, and other
locally available resources that
contribute to the advancement of

(14) The county should continue to

analyze all county activities and
responsibilities for areas where this
Element could incorporate policies
to implement the sustainability
goals, and to add those policies
through a public process as
appropriate.

Policies

A. Transfer of Development
Rights Program

)

@

A new voluntary transferable
development rights (TDR) program
for unincorporated properties,
including those located in the
unincorporated mountainous
(Forestry zoned) portion of the
county, may be developed and
included into the Boulder County
Land Use Code. The program may
consider the use of fractions of
TDRs to achieve the goals of the
BCCP.

This TDR program should consider
facilitating the attainment of any or
all of the following objectives:

preserving vacant lands identified in
the Comprehensive Plan as having
significant environmental,
agricultural, visual or cultural
values;

maintaining the character of
established rural communities;

avoiding or reducing the

- fragmentation and disturbance of

important ecological and
environmental areas including but
not limited to significant plant and
wildlife habitats, wetlands and

these goals. riparian areas, and Environmental
Conservation Areas;
avoiding development in hazardous
areas;
May 16, 2007 Sustainability Element - Page 7
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* providing incentives for the (7)  To assist parties interested in
promotion and retention of a diverse participating in the TDR program
housing stock; the county may consider
) ) . establishing a bank or information
©P rotgctmg and SCCUTINg Scenic clearing house in order to provide a
corridors and vistas; central location through which the
« promoting the county’s goals of acquisition and sale of development
achieving sustainable land uses and rights may be facilitated or
reducing the impacts of the built conducted.
environment; and
: (8)  Any county bank/clearing house
* encouraging the voluntary may be authorized to both buy and
participation of landowners. sell development rights. Transaction
(3)  The TDR regulations should be revenues received by the bank
crafted with a focus on preserving should be dedicated to furthering the
vacant, rural, and environmentally goals of the BCCP.through the -
sensitive lands, mitigating the acquisition of development rights to
impacts of the built environment, preserve other appropriate open _
and providing incentives to property lands and reduce density in order to
owners to participate in the program. mitigate the impacts of future
development from the built
(4)  The TDR regulations should also be environment within the county.
crafted with a focus on preserving .
the existing stock of moderately (9  Inestablishing this new TDR
sized, seasonal, and older residences program, the county, through an
that reflect the diversity and rural open public process, will develop
character of both mountain and criteria for establishing sending and
plains homes and communities. receiving sites. Criteria for making
Incentives should be provided to such determinations may be
owners of these kinds of properties incorporated into the Land Use Code
to participate in the program. and should take into consideration
the following attributes:
(5) A further understanding of how any
program that transfers the ability to * Status as a legal building parcel
de;relop property Itnay foe"t tl_and * Physical characteristics and
values, assessments and taxation :
will be undertaken in consultation constraints of the property
with the County Assessor’s Office. * Status as a platted subdivision lot
This information will be taken into Th
. L . * The presence of resources, values or
cons1de?ratlon w!nen preparing features designated through the
regulations and implementation Boulder C c hensi
tools. oulder County Comprehensive
Plan on the property
(6) TDR incentives for landowners to

voluntarily build smaller, lightly
impacting homes or structures on
vacant lands should be considered as
part of the countywide TDR
program.

Sustainability Element - Page 8
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* Location as an enclave within or
adjacent to BCCP-designated
Environmental Conservation Areas,
United States Forest Service or
other publicly held lands, or lands
with a conservation easement
protecting them from further
development

* Legal access to the property

* Location of the property with
respect to existing development,
including location in an existing
rural community or platted '
subdivision

(10) The county should continue to
engage in conversations with its
municipalities about their continuing
and expanded participation in the
county’s TDR programs through
consideration of options such as a)
designating additional potential
receiving sites; b) requiring a TDR
component for new residential or
other development within existing
corporate limits or on lands
proposed for annexation; c)
providing additional county TDR
bonuses to landowners who sell their
TDRs to developments within
municipalities or on
municipally-designated receiving
sites; or d) in other ways that further
both the county’s and
municipalities’ interests in
maintaining a distinct difference
between municipal and rural areas.

B. Structure Size Limitations

(1) Inaccordance with the mission
statement of the county’s
Sustainability Initiative and
definition of “sustainability”
contained in this Element of the
BCCP, the county should develop
options and tools to promote more
sustainable development.
Sustainable development would

@)

include smaller scale development;
development which includes the
conservation of lands, materials,
energy and other resources in its
design, construction and
infrastructure; and that preserves the
rural character of the county as well
as the distinctive character of the
community in which development
may be located.

An analysis should be conducted to
determine whether the regulation of
structure size is appropriate to meet
the stated goals of the :
Comprehensive Plan. As a part of
this analysis the county may
consider:

the level of regulation that would be
appropriate for different
communities, regions or locations
within the unincorporated areas
relative to existing development
patterns, established rural character,
scenic/natural/resource values,
visual impacts, presence of
significant physical constraints or
natural hazards, availability of
services and facilities, proximity to
adopted Municipal Influence Areas,
and other factors;

the appropriate mitigation methods
or actions which could be taken by a
property owner in order to mitigate
any impacts associated with
development; and

the consumption of energy and
materials associated with larger
structures and what caps or
requirements may be applied to
offset, constrain or reduce that
usage.
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In conducting a structure size
limitation analysis, special attention
should be paid to the built, historic
and contextual character of existing

. established rural communities and

neighborhoods. Where appropriate
or requested by residents of these
communities and neighborhoods, a
designation of “Special Community
Character Area,” a Rural
Conservation District overlay
zoning, or other appropriate
categorization may be applied for
purposes of preparing tailored
guidelines, policies and regulations
to address proposed changes to the
scope and scale of development in
the designated area.

C. Green Building

™

@

&)

Green building techniques and
practices that conserve energy,
water, materials, land area and other
resources and divert construction
materials from land disposal through
recycling and reuse should be
incorporated into the county’s
regulations and codes. A points
system or other quantifiable/graphic
system should be developed to
provide those applying for permits a
clear and easy to understand guide to
the requirements for meeting green
building standards.

Any program developed by the
county should strike an effective
balance between incentives and
mandates to work towards an
ultimate goal of “zero energy”
construction throughout the county.

The county may link any green
building program it adopts to
regulations addressing structure size,
Transfer of Development Rights, or
other sustainability measures, as
deemed appropriate through further
study of these concerns and as

@

®)

(6)

9

developed through the public
regulatory amendments process.

In developing a green building
program the county should consider
and identify minimum requirements
that need to be met as well as
incentives for exceeding those
requirements. The program will
offer property owners flexibility and
options in determining which
materials and techniques meet their
needs and desires for complying
with the standards set by regulations
and codes.

Information and resources about
green building requirements and
incentives contained in the county’s
codes and regulations should be
distributed to all county departments
that have some review or approval
authority over land use proposals
requiring permits from the county’s
Land Use Department.

Renovation of existing structures, as
opposed to replacement of that
structure with a new one, should be
encouraged in order to limit use of
new primary and secondary
resources and to conserve, reuse and
recycle materials otherwise destined
for disposal. Remodeling and
retrofitting otherwise structurally
sound buildings with more
sustainable materials, techniques,
and systems should be promoted.

If renovation of an existing structure
is not practicable or possible, that
existing structure should be
deconstructed such that the
maximum amount of material is
either reused in the new structure,
resold or donated for reuse, or
recycled, with the goal of diverting
material from being sent to the
landfill. Demolition of existing
structures should only occur in
extreme circumstances.

Sustainability Element - Page 10
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(8)  The county shall provide
information to the public and
technical assistance regarding green
building techniques to persons
applying for a land use activity that
requires issuance of a building
permit. The county shall take a
leadership role in making this
information broadly available to the
public for their use in promoting the
values and principles of sustainable
development and green building.

(9) Any green building program
adopted by the County will include a
method for applicants to propose
alternative techniques, systems,
materials and construction methods
that can meet or exceed the required
standards.

(10) In order for Boulder County’s green
building program to be successful,
the county will have to stay
informed and knowledgeable about
changes in green building practices
and principles and must make that
information available to both
applicants and the public.

(11) While the county’s green building
program will be appropriate to the
type of development seen in the
unincorporated area of Boulder
County, it will strive to be consistent
with green building programs
adopted by the municipalities within
the county to insure ease of use by
the public. Boulder County will in
turn provide assistance to any
municipality intending to develop a
green building program with
consistency and compatibility being
the desired outcome.

Footnotes:

1 World Commission on Environment
and Development. United Nations.
Convened in 1983.

2 “The Definition of Sustainability
Depends On Who Is Speaking”.
Andy Duncan. Pg. 3. Oregon State
University Extension Service
Publication EM 8784. November
2001. :

3 Goals A. 1 and A. 3, “Design of the
Region”, Boulder County
Comprehensive Plan. March 22,
1978.

4 Resolutions 2005-137 and 138.
November 22, 2005.

5 http://www.presidentsclimatecommi
tment.org May, 2007.

6 Data from the National Association
of Homebuilders.

7 US Green Building Council, LEED
for Homes Pilot Rating System.
January, 2007.

8 Telluride Green Building Resources
Guide.
9 Center for ReSource Conservation

(http://www.conservationcenter.org)

May 16, 2007

Sustainability Element - Page 11

BOCC 3/1/2012



As the countly has expenénced significant changes in demographics and Uavel
patterns since the 1995 update to the Boulder County Comprehensive Plan
(BCCP) Transportation Element, the world has Lkewise experienced changes.
Boulder County, along with many others, has developed a greater awareness of
the impacts individual and collective actions have on the world and local
environments. Safe and efficient travel is necessary to participate in life's
activities. Yet, from an economic, social, and environmental perspective,
peoples’ travel needs can no longer be met by roads and cars alone. New ways
of providing safe, reliable, and convenient travel options that will be available
to both current and future generations are necessary. '

Implementation of the Boulder County transportation system must be
consistent not only with this element of the Comprehensive Plan. but also with
the goals and policies of the entire BCCP. Drawing upon the principles and
definitions adentified n the BCCP Sustainability Element, the 2009 BCCP |
Transportation Element recognizes the need to develop policies and practices
that create a sustainable transportation system. It centers itself on the three
“pitlars” of sustainability: environment, social equity, and economy.’ The goals,
objectives, and policies included in the BCCP Transportation Element translate
these three components of sustainability into action and help the County
achieve its vqision to provide high quality, safe, sustainable, and
environmentally responsible transportation to meet the mobility and access

needs of all users.

Goal 1 - Ensure Effective and Efficient Management of the Existing
Transportation System. Manage and maintain existing transportation
infrastructure and services in a cost-effective manner.

Goal 2 - Minimize Environmental Impacts. Minimize the negative
environmental impacts of the transportation system such as air
pollution. green house gas (GHG) emissions. noise pollution, water
pollution, land and wildlife habitat fragmentation, land disturbance, and
resource consumption. '

Goal 3 - Ensure Safety for All Modes. Provide for transportation system
development and operations that result in safe and secure travel by all
modes and that enabie prompt and effective emergency response.
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BCCP Transportation Element - APPROVED (12/16/09)

Goaccommgdate Freighi. laentify primacy trave: corndors for fremhit
~eicles. Ensure that County transportation standards accommodats
roghtor other long wheelbase vehicles in transportation faciiity

dengin

B Facilitate Regional Collaboration and Coordination. Work closely and
proactively vath the communities within the County and other local. state.
and regional agencies to develop a sustainable land use and transporiation
SysLem,
1oIntegrate Transportation and Land Use Planming, Coordinate land
use and transportation planning so that urban development is located
1 Lrban areas and near appropriate transportation corridors and
SCTYICES,
. Facilitate Project Collaboration. Promote efforts to collaborate on
the design and implementation of local and regional projects. Initiate
activities that bring together different communities, agencies, and othei
stakeholders to develop creative ways to meet County goals and those of
clhers.
i1 Encourage Alternatve Transportation. Support effoits hy tocat
communities that decrease single-occupant vehicle travel on the
Countywiide transportation system.
. Connect Commuiities. Focus County services and resources on
enabling seamless multimodal travel between urban areas within the:
County and remon.

C. Opbmize County Facility Management and Mainlenance. Mamntain and

operate County transportation facilities at the highest level of quality .

commensuraie with available resources and consistent with the goals of Ui

Comprehensive Plan. The County’s investment in the existing transporlation

system shatl be protected by emphasizing maintenance of existing facilities.
1. Prioritize Travel Corridors. In order to benefit the most people, and
connect all parts of the County, give priority to improving mobility in.
and the maintenance and rehabilitation of, the County's arternal and
cnllector transportation corridors.

dnprovemants toimprove mobility i a corridor betore nitiat:ng
consiiue on-hased solutions. Reduce the need for news capital
improvements through investments in operations. demand managenicnt
ctrategies, and system management activities that unprove the
ofciency of the current system.,
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RCCP Transportation Element — APPROVED (12/16/09)

0l Use Sustainable Practices. Use resource- efficient materials and
eqlnpmui‘t to the greatest extent feasible in the construction.
naintenance. a 1d operatlon of County transportatlon facmtue

f. Provide Safe and Environmentally Compatible Transportation Improvements.
Require all transportation improvements to uphold Lhe goals of the

Cmnprehcnglw Plan.
. Manage Rural Roads to Preserve Rural Character. Explore reasonable

means to retain necessary existing. unimproved or unmaintained public
roads in a relatively undeveloped state to:

« prevent the over-intensive use of sensitive or remote lands.

+ preserve the County's valued rural character,

« minimize adverse scenic and environmental impacts,

» avoid inappropriate and costly road maintenance activities in

environmentally fragile areas, and

« discourage development in natural hazard areas or other

dangerous locations where unsafe conditions may be exacerbated
or emergency services not practically or safely available.

rethods to address these concerns may include revising Boulder Coum,
Road Standards and Specifications, limiting public funding or
authorzation for maintenance of unimproved roads, and adopting zcning
provisions to balance remote rural land uses with the absence of
(Jf“\’(’lupr”d vehicular access in such areas.

_Minimize and Mitigate Impacts. Ensure that transportation system
ncmtles and access improvements, which may include sections on pubii
and/or private lands, are designed, constructed, and maintained to
minimize impacts to the natural environment, including scenic views and
rural character, and to the surrounding community. All improvements

shall reasonably mitigate the adverse impacts resulting from them.
iti. Prohibit Improvements with Unacceptable Impacts. After consideri:
reasonable mitigation. transportation system facilities and access
impi ovements may be prohibited. This may include improvements un
public and/or private lands that cause unacceptable impacts to the
natural environment, including scenic views and rural character, 6r to
the surrounding community: that unreasonably compromise public safety
or emergency response: or that facilitate development incompatiole
voth the goals of the Comprehensive Plan.

. Promote Pu Safety. Promote the safety of Uansporr_atlc N syste
asers and the public as a core parameter when designing. cons UUL.U!Ly
ar approving ransportation facil:ties. Coordinate with local fire
districts, emergency responders, and other agencies to implenten
appropriate transpot Letion public safety measures.
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BCCP Transportation Element - APPROVED (12/16/09)

1, Preserve View Coindors. Prevent the disruption of scemc views by
transportation improvements. Promote overlocks, trails, and turnouts on
recreational routes and in unique scenic areas.

v Ensure Matural Preservation. Make every effort to preserve maturoe
trees, landscape plantings, and other elements of the natural
environment during the design, construction, and maintenance of
transpartation improvements.

v. Preserve Cultural and Historic Resources. Consider the cultural and
historical context of the surrounding area when planning and designing
transportation improvements. Work with residents of townsites, such as
Eldorado Springs. Allenspark, Raymond/Riverside, Gold Hill. and Eldora
and other distinct communities, to identify important aspects of
community character that should be preserved and enhanced by
transportation improvements. :

Vi, Man»aée Public Rights-of- Way. Manage and preserve existing public
rights-of-way for current and future community benefit. Vacate public
rights-of-way only when it no longer plays a role in the present or
planned transportation network nor serves any other public interest.

I. Ensure Transportation System Access for Low-Income, Elderly, and Mobility-
Impaired Populations. Work to create a transportation system that provides
affordable and convenient transportation options for all income levels and
specral mobitity poputations.
1. Promote Affordable Transportation. Support programs that reduce the
financial burden on and increase affordable transportation options for
low-income populations. '
ii. Serve the Mobility-Impaired. Support coordinated programs that
provide safe, accessible, and affordable transportation options for
people with limited mobility, including older adults and people with
disabilities. ‘

Glossary

Maintenance: Snow removal, sweeping, asphalt patching, crack filling, road
grading, cleaning of culverts and roadside drainage, and repan or replacement of
traffic signs and pavement markings.

Rehabilitation: Reconstruction, asphalt overlay, and surface treatments.

;
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RESOLUTION 93-184

A RESOLUTION APPROVING BOULDER COUNTY LAND USE DOCKET #DC-93-5:
TEXT AMENDMENTS TO THE BOULDER COUNTY ZO0NING RESOLUTION TO ADD
ARTICLE 18D: DEVELOPMENT PLAN REVIEW FOR OIL AND GAS OPERATIONS

WHEREAS, pursuant to Article 27 of the Boulder County Zoning
Resolution, and C.R.S. §§ 30-28-112 and -116, as amended, the Board
of County Commissioners of Boulder County ("the Board") is
authorized to amend the text of the Boulder County 2Zoning
Resolution ("the Zoning Resolution") in accordance with the
procedures set forth in those provisions; and

WHEREAS, the purpose of the amendments which are the subject
of - the above-referenced Docket ("the Docket"), a copy of the
approved text of which is attached to and incorporated into this
Resolution as "Exhibit A" ("the Subject Amendments"), is to enact
regulations establishing an administrative development plan review
process for o0il and gas operations occurring in unincorporated
Boulder County, so that proposed oil and gas operations can proceed
while minimizing their adverse impacts on affected and adjacent
- properties, public roadways, plant and wildlife habitats, public
health and safety, and the other legitimate concerns of county
zoning addressed in the Subject Regqulations, all as further
described in the Boulder County Land Use Department Planning
Staff’s Memorandum and written recommendation to the Board dated
September 28, 1993, -with its attachments  ("the - Staff
Recommendation"); and

WHEREAS, on August 18, 1993, the Boulder County Planning
Commission ("the Planning Commission") held a duly-noticed public
hearing on the Docket, and recommended approval of the Docket, with
certain modifications as specified on the record of the Planning
Commission’s hearing, and certified the Docket for action to the
‘Board; and c o

WHEREAS, on September 28, 1993, the Board held a duly-noticed
public hearing on the Docket ("the Public Hearing"), at which time
"the Board <considered the Staff Recommendation and the
recommendation of the Planning Commission, and also considered the
documents and testimony .presented by the Land Use Department
Planning Staff and County Attorney’s Office, as well as by
approximately 10 members of the public, including County property
owners, representatives of the oil and gas industry, and others;
and : ' : _

WHEREAS, based on the Public Hearing the Board finds that
the Docket, with the specified changes which it determines to have
been accurately incorporated into Exhibit A, and which it further
determines do not constitute a substantial change in or departure
from the text certified by the Planning Commission, meets the
criteria for text amendments set forth in § 27-201-of the Boulder
County Zoning Resolution, and, therefore, should be approved, as
further set forth below.

. T Boccamipotz .



. 104 of 277

NOW, THEREFORE, BE IT RESOLVED that the Subject Amendments
(Exhibit A hereto), which are the text amendments accurately
redrafted from the Staff Recommendation to include the
modifications specified by . the Board at the Public Hearing, are
hereby approved for 1ncorporatlon into the Boulder County Zoning
Resolution, all as set forth in Exhlblt A, to be effectlve
"beginning on October 1, 1993. :

BE IT FURTHER RESOLVED. that. the County Land Use Department
shall charge a fee of $400.00 for each development plan review
application filed pursuant to the Subject Amendments, which is a
reasonable amount reflecting the anticipated costs of reviewing and
approving development plan applications, and which shall be a flat
fee administered according to the Board’s Resolution 92- 155
governing Land Use Department application fees.

A motion to approve the Subject Amendments (Exhibit A hereto)
at the Public Hearing, as set forth above, was made by Commissioner
Stewart, seconded by Commissioner Hume, and passed by a 3-0 vote of
the Board

ADOPTED at a duly convened and noticed public business meeting
of the Board on this 30th day of September, 1993, nunc pro tunc the
28th day of September, 1993. ’

BOARD OF COUNTY{GP TSSIONERS
OF OULD ' '

. Homer Page, Chalr

@&u (S

Ronald K. Stéwart, Vice Chair

Sporg {1 e

Sandy Hume

ATTEST.

/éZ;ALJ /y /<flé¢x/4f<7;_

Clerk to the Board /

‘BOCC 3172012
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Article 4 - 4-900 Development Plan Review for Oil al@&e$ 8frations

4-900 Devélo‘pment Plan Review for Oil and Gas Operations

4-901 Purpose

A.

C.

D.

This development plan review is an administrative revie » procedure for oil and gas operations considerad likely to
significantly impact surrounding land us2s and infrastructura needs and demands.

Development plan raview should occur before a full set of working drawings has been completed for submission
as part of an application for a building permit. As part of the review procedure, the applicant may be required to
submit a development plan indicating building siting and layout, buffering, landscaping, access, lighting, and other
specific data. ' ‘

Development plan review is not intended to mandate aesthetics of design, nor is it intended to alter basic
development standards such as floor area, density, height, and setbacks.

Site Plan Review is not required for projects undergoing a Development Plan Review.

4-902 Development Plan Review Requirements

A.

A development plan must be submitted for the site of any oil and gas operation proposed to be located in the
unincorporated area of Boulder County. Development plan approval is required prior to the issuance of any County
building permits, or associated grading, access, or floodplain development permits, for the oil and gas operation.
However, oil and gas operations which may not require a building or other associated County permit must still
obtain development plan approval under this Article.

4-903 Application

A. The application for development plan review shall be made on application forms available at the County Land

Use Department. Such forms shall have all spaces completed, designate all agents, exhibit all owner or operator
signatures, and be accompanied by required fees and all materials required within these regulations.

Boulder County Land Use Code « May 3, 2011 4-145
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Article 4 - 4-905 Referral and iz%%?@i Director

4-905 Referral and Review by Director

A. The Director will coordinate the review of the development plan application. Upon the filing of a complete
application for developmant plan review, the Director shall promptly forward one copy to the County
Transportation, Public Health, and Parks and Open Space Departmants; the appropriat2 fire district or County
Sheriff; the surface owners of the site; and any adjacent municipality for commant.

1. Referral comments on the proposed development shall be returned to the Director no later than 18 days from
the date of application.

2. Inaddition, the Director shall notify the adjacent property owners within 1,500 feet and post a sign on the site
within seven days after receiving the application for development plan review. Both the notice and the sign
shall indicate that a development plan review application has been made, and the phone number of the Land
Use Department where information regarding the application may be obtained.

3. Any determination by the Director to approve or conditionally approve a development plan application must
be in writing and mailed or otherwise provided to the applicant no later than 28 days after the date on which
the development plan application is filed. Failure to make a determination on the application within this
time period shall result in the application being considered approved and the applicant's building permit or
associated grading, access, or floodplain development permit being processed.

4-906 Development Plan Review Standards and Criteria for Approval

A. Adevelopment plan shall be approved or conditionally approved in accordance with the following standards and
criteria.

1. Wells and any associated oil and gas operation facility or structure requiring a building permit shall be set back
a minimum of 350 feet from any occupied building or occupied building permitted for construction, and a
minimum of 150 feet from any public right-of-way.

a. Asmaller set back may be granted by the Director if the surface owner agrees and if there is no adverse
impact on adjacent properties created by the reduced setback. No reduction in setback, however, shall
violate the setbacks of the applicable zoning district in which the operation is located, or the major road
setbacks of Section 7-1403. :

b. _Ifthe OGCC spacing rules require location of wells at a distance less than these minimum requirements,
the applicant shall apply for a variance with the OGCC to meet the County's setback requirements. If such a
variance is not granted, the setbacks specified in these regulations shall be complied with to the maximum
extent possible. The Director may impose additional mitigation measures as necessary to protect the
public health, safety, and welfare where these setbacks cannot be met.

2. Any equipment used in drilling, completion, or production of a well must comply with Section 25-12-103, CR.S,
Maximum Permissible Noise Levels.

a. Forany well which does not comply with the required setback or where noise from the site will have a
substantial impact in adjacent areas, additional noise mitigation may be required. One or more of the
following additional noise mitigation measures may be required:

(i) acoustically insulated housing or covers enclosing any motor or engine;
(ii) screening of the site or noise emitting equipment by fence or landscaping;

(iii) a noise management plan specifying the hours of maximum noise and the type, frequency, and level
of noise to be emitted; and

(iv) any other noise mitigation measures required by the OGCC.

b. All power sources used in pumping and production operations shall have electric motors or muffled
internal combustion engines.

Boulder County Land Use Code - May 3, 2011 4-147
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Article 4 - 4-907 Contid@aofs23f7Approval

4-907 Conditions of Approval

A.

If the Director finds in reviewing a development plan application that the application meets the applicable
standards sat forth above, the Director shall approve the site pfan, and the applicant may continue the procassing
of the building or other associated County permit application, or otherwise engagz in the proposed oil and gas
oparation,

If the Diractor finds that the application does not meet an applicable standard or standards, the application shall be
approved with appropriate reasonable conditions imposed to avoid or minimize the significant adverse impacts of
the development. Such conditions may include, but are not necessarily limited to, the relocation or modification of
proposed access roads, facilities, or structures; landscaping, buffering, or screening; posting of adequate financial
guarantees; compliance with specified surface reclamation measures; or any other measures necessary to mitigate
any significant impact on surrounding properties and public infrastructure.

Once the Director issues a determination on the development plan, the determination shall not be final, and no
permit based upon the determination shall be issued, for 14 calendar days after the date of the determination,

in order to allow time for the applicant to appeal, or for the Board of County Commissioners to call up the
determination for further review, pursuant to Sections 4-908 and 4-909 of this Article. The Director's determination
shall become final, and permits applied for in accordance with the determination may be issued, only after the
expiration of this 14-day period, and only if the determination is not reviewed and acted upon by the Board of
County Commissioners at a subsequent appeal or call-up hearing.

4-908 Applicant's Right of Appeal of Conditional Approval

A.

In the event that the Director conditionally approves a development plan application, the applicant shall be
entitled to appeal the approval to the Board of County Commissioners. The applicant must file an appeal for

this purpose with the Director in writing no later than seven calendar days after the date of the Director's
determination. If the determination is mailed to the applicant, three additional days for mailing shall be added to

the time for filing an appeal.

The Board shall review the Director's determination at a public hearing held as soon as practical after the date of
the determination. Prior written notice of this hearing shall be provided to the applicant and to property owners
within 1,500 feet, and shall be published as part of the Board's agenda in a newspaper of general circulation in
Boulder County.

At the public hearing the Board shall consider evidence related to the Director's determination which may be
presented by County staff, the applicant, or interested members of the public. The Board shall not be limited in
their review to the subject of the appeal, but may review any aspect of the development plan application. Based
upon this evidence the Board may affirm the Director's determination, or may approve the development plan
with modified, altered, deleted, or added conditions in accordance with Section 4-906 of this Article. No County
building, grading, access, or floodplain development permit shall be issued, or the applicant otherwise allowed
to proceed with the operation, until the Board acts on the Director's determination at the public hearing, and
approves the development plan with or without the addition or modification of conditions.

Boulder County Land Use Code - May 3, 2011 - 4-149
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Article 4 - 10810 #ércement

4-912 Enforcement

A.

In addition to any other remedy authorized under this Resolution to enforce the provisions of this Article, the
Director shali be entitlad t> draw on any financial guarantze provided by an applicant pursuant to this Articls, if the
applicant violatas any tarm or conditicn of an approved davalopmeant plan. If the Director has raason to beliava
that a violation of zn agpprovad developmeant plan for which a Airancial quarantas has been provided has occurrad,
the Director shall provide 'written notice to the applicant describing the violation, and stating a reasonable time
within which the violation must te corrected. If, within that time period, the applicant has not either corrected the
violation or filad a written appeal with the Board of County Commissioners, the Director shall be entitled to enter
upon the site to take any reasonable measures to correct the violation, and may draw on the financial guarantee to
cover the costs of corrective measures.

If the applicant files a timely appeal with the Board of County Commissioners, the Board shall schedule a hearing
on the appeal at the soonest possible time of which the applicant shall receive reasonable prior notice. If the Board
confirms at the hearing that the violation has occurred and has not been corrected, the Board in its discretion

may give the applicant additional time to correct the violation, or may specify the time at which the Director may
take appropriate action to have the violation corrected and draw on the financial guarantee to cover the costs of

corrective measures.

To insure the Director's ability to enforce the provisions of any approved development plan, the Director shall not
release any financial guarantee provided under this Article for an individual development plan, until the Director
confirms that all operations have been completed and all provisions of the plan complied with. The Director shall
not release any blanket bond or other blanket financial guarantee provided under this Article unless he is satisfied
that the person providing the bond has adequately declared its intention to conduct no further oil and gas
operations in Boulder County in the foreseeable future. The Director shall also be empowered to release a financial
guarantee if a successor to an operator provides satisfactory guarantees in accordance with this Article.

4-913 Amendments to a Development Plan |
A. Any proposal to change a development plan approved under this Article shall require an application to the

Land Use Department to determine whether the proposed change constitutes a substantial modification to the
approved plan. If the Director determines that the change constitutes a substantial modification, no such change
shall be allowed to proceed until an application to amend the approved development plan is filed with the Director
and approval granted in accordance with this Article. The applicant or its successor may appeal the Director's
decision to require an amended development plan to the Board of County Commissioners, provided that any such
appeal shall be in writing and shall be filed with the Land Use Director no later than 30 days following the date of
the Director's decision to require a development plan amendment.
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Article 4: 4-508 Mining Uses
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4-508 Mining Uses
A. Limited Impact Open Mining

1.

e wn

Definition: The extraction of earth materials by mining directly from the exposed deposits or other materials
where mining operations affect less than ten acres of land within a parcel and extract less than 70,000 tons of
earth materials, and which (a) proposes to export material in excess of 500 cubic yards off the parcel on which
the mining occurs, (b) has operations that exceed five consecutive days or 14 days total, and/or (c) utilizes
blasting.

Districts Permitted: By limited impact special review in all districts
Parking Requirements: To be decided through special review
Loading Requirements: To be decided through special review
Additional Provisions:
a. Exceptions to this use include:
(i) Theremoval of decorative building materials naturally exposed at the surface of the earth,

(if)  The extraction of sandstone where such extraction does not exceed a total of 3600 tons in any 12
month period. For the purposes of this provision, sandstone is defined to be a hard, well-bedded
sedimentary rock known locally as the Lyons sandstone. This material is principally used as a building
stone; however, included in the definition of sandstone are waste materials, removed in the process
of exposing/extracting usable building stone. :

(iii) Excavations below finished grade for basements and footings of a building, retaining wall or other
structures authorized by a valid building permit, or authorized by a grading permit.

b. The term limited impact open mining includes, but is not limited to, such processes as open cut mining,
open pit mining, strip mining, quarrying and dredging. :
. This use shall also be granted and maintain all applicable local, state, and federal permits.

Oil and Gas Drilling or Production, on subdivided land

1. Definition: Any operation utilizing equipment which advances a bore hole into substrata for the purpose of
discovery, development, and/or production of oil or gas. '
2. Districts Permitted: By development plan review for oil and gas operations in all districts (4-900)
3. Parking Requirements: None
4. Loading Requirements: None
5. Additional Provisions: None
C. Oiland Gas Drilling or Production, on unsubdivided land ‘
1. Definition: Any operation utilizing equipment which advances a bore hole into substrata for the purpose of
discovery, development, and/or production of oil or gas.
2. Districts Permitted: By development plan review for oil and gas operations in all districts {4-900)
3. Parking Requirements: None
4. Loading Requirements: None
- 5. Additional Provisions: None
D. Open Mining
1. Definition: The extraction of earth materials by mining directly from the exposed deposits or other materials.
Exceptions to this use include those operations which fit the definition of limited impact open mining and
excavations below finished grade for basements and footings of a building, retaining wall or other structures
authorized by a valid building permit. The term open mining includes, but is not limited to, such processes as
open cut mining, open pit mining, strip mining, quarrying and dredging. .
2. Districts Permitted: By special review in F, A, Gl, and Ml
3. Parking Requirements: To be determined through special review
4. Loading Requirements: To be determined through special review
5. Additional Provisions:
a. This use s not required to be located on a building lot, or comply with the minimum lot size requirement
for the district in which it is located.
b.  This use shall also be granted and maintain all applicable local, state, and federal permits.
¢.  Processing of the mined material (to the extent approved through the special use process) may occur on
the parcel where the mining is situated,or on a parcel owned or leased by the mining parcel owner, lessee,
or operator provided the parcel is located within 1,000 feet of the mining parcel.
4-102

Boulder County Land Use Code - February 1,2011
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Article 18110377 Manufactured Hq

|

18-177 Manufactured Home Park

A parcel upon which two or more manufactured homes, occupied or intended to be occupied for dwelling purpc
are located. also see — Manufactured Home Park — Article 4-507 Lodging Uses

18-178 Manufactured Home Space

A portion of ground within a manufactured home park designated for the permanent location of one marufactu
home.

18-178A Minor Modification

J A change which does not result in increased impacts or a greater intensity of either the uses of the development¢
the activity under consideration.
-

18-178A Mountainous Areas

The area west of Colorado Highway 93 from its intersection with the south county line to the City of Boulder, west
City of Boulder city limits, west of US 36 from City of Boulder to Colorado Highway 66, and west of the St. Vrain Sup

w
o Canal from Colorado Highway 66 to its intersection with the north county line.
- 18-179 Moveable Objects
‘ Items not anchored to the ground that are subject to being transported by water, including trailers, automobiles,
o= manufactured homes, tanks, trash dumpsters, lumber, or other materials,
-
| . . '
\ 18-179A Municipal Separate Storm Sewer System (MS4)
S _
Publicly-owned facilities by which storm water is collected and/or conveyed, including but not limited to any road
-i drainage systems, municipal streets, gutters, curbs, catch basins, inlets, piped storm drains, pumping facilities, rete
,'] and detention basins, natural and human-made or altered drainage ditches/channels, reservoirs, and other draina
- structures. _
[ Jp—
J 18-180 OGCC
- Oil and Gas Conservation Commission of the State of Colorado.
-. —
) .; 18-181 Oil and Gas Operation
Any structure, facility, or activity which is constructed on or disturbs land in association with oil or gas drilling,
i production, or waste treatment and disposal, including but not necessarily limited to wells, tanks or tank batteries,
J access roads for ingress and egress, and pipelines.

-
18-181A Opaque

- Opague means that a material does not transmit light from an internal illumination source. Applied to sign
' backgrounds, means that the area surrounding any letters or symbols on the sign either is not lighted from within, .
- allows no light from an internal source to shine though it.

Bould .
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Article 18D
Development Plan Review
for Oil and Gas Operations

18D-101 PURPOSES The Board of County Commissioners recognizes that the State of Colorado
has an interest in fostering the efficient and fair development and production of oil and gas resources
pursuant to the authority provided in the Oil and Gas Conservation Act. Boulder County has an
interest in protecting the health, safety, and welfare of the citizens, wildlife and natural ecosystems of
the County through the use of the County’s zoning powers to regulate land uses and their impacts on

surrounding properties, the community at large, and the resources and values identified in the Boulder

County Comprehensive Plan.

The Colorado Supreme Court has recognized that oil and gas development is a matter of mixed state
and local concern, and that counties have the authority under their land use powers to regulate in this
area so long as local regulation does not materially impede or destroy the State’s interest. It is the
purpose of these regulations to strike this balance, and impose reasonable zoning regulations on oil
and gas operations which may supplement or enhance, but do not materially impede, the State’s
interest under the Oil and Gas Conservation Act. - ' ' :

The development plan review process and requirements under this Article are intended to allow oil

- and gas development to occur in Boulder County, while protecting the health, safety, and general
welfare of the public within the scope of the County’s zoning powers. This protection is _
accomplished through an administrative review procedure for oil and gas operations to evaluate the
land use impacts of that operation on the development site, surrounding land uses, resources and
values identified in the Comprehensive Plan, and infrastructure needs and demands. Development
plan review should occur before the operator has obtained an Oil and Gas Conservation Commission
permit. : : - ’

18D-102 DEFINITIONS Where technical terms related to oil and gas drilling or production are not
otherwise defined in this Resolution, they shall have the meanings given to them in the Oil and Gas
Conservation Act (Article 60 of Title 34, C.R.S.) or Oil and Gas Conservation Commission rules.

(1) "OGCC" means the Oil and Gas ConserVatiqn Commissiori of the State of Coio;ado._. .

() -"Oil and gas operation” means any structure, facility, or activity which is constructed on or
disturbs land in association with oil or gas drilling, production, or waste treatment and disposal,
including but not necessarily limited to wells, tanks or tank batteries, pits, access roads for ingress
and egress, and pipelines. - . - o

3) Thq "site” is that area ‘surround’in'g an oil and gas operation. -
18D-200 DEVELOPMENT PLAN REVIEW REQUIREMENTS A development plan must be

submitted for the site of any oil and gas operation proposed to be located in the unincorporated area
of Boulder County. Development plan approval is required prior to the issuance of any County

building permits, or associated grading, access, or floodplain development permits, for the oil and gas -

. operation. However, oil and gas operations which may not require a building or other associated
County permit must still obtain development plan approval under this Article.

1
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18D-201 APPLICATION The application for development plan review shall be made on apphcanon
forms available at the County Land Use Department. Such forms shall have all spaces completed,
designate all agents, exhibit all owner or operator signatures, and be accompanied by required fees
and all materials required within these regulations.

18D-202 DEVELOPMENT PLAN SUBMISSION The applxcant shall submit eight copies of the
proposed development plan with the completed application form to the Land Use Department.

The following information must be submitted with a development plan application:

M
@

€)

@

©)

©)

™
®

A vicinity map indicating the section, township, and range of the sne and its relation to

surrounding public roads and municipal boundaries.

A detailed drawing of the site at a scale of 1 inch to 100 feet, including the following:

(a) the dimensions of the site, indicating area in square feet and acrec, and the area of the
site to be disturbed;

(b) the location of all structures, flowlines or pipelines, tanks, wells pits, and any other
oil and gas operation facilities or equipment; .

() existing and proposed roads within the site as well as ingress and egress from pubhc
or private roads; o .

(d) lease lines, if applicable; :

(¢) on-site features such as floodplain designations, water courses, drainage, utility lines
and easements, ditches, wetlands or aquatic habitat, significant plant ecosystems,
wildlife habitat and migration routes, geologic features, vegetatlve cover, dams,

' reservoirs, mines, and known cultural resources;

() existing and proposed topography of the site at intervals of ﬁve feet; and

() existing and proposed vegetation, buffers, berms, fences, and other screening dev1ces

Diagram showing adjacent properties and the approximate location of buildings and their

uses within a distance of 350 feet of any proposed structure, facility, or area to be

disturbed. This may be drawn at a smaller scale than the site plan.

Copies of application forms for all apphcable local state, or federal permits, including

OGCC Forms 1 and 2.

Evidence of surface owner notification, of mineral lease agreements and of surface

agreements where the surface owner is not a party to the mineral lease.

Copies of financial guarantees in the form of bonds, letters of credit, cash, certificates of

deposit, or other guarantees acceptable to the County, if the Director determines that

financial guarantees are necessary to assure the performance of specific conditions of

approval of the development plan. This requirement may be waived by the Director if the
Director is satisfied that individual bonds posted with the OGCC for the proposed operation
cover the conditions of the development plan approval granted under this Article, or if the
operator posts-a blanket bond with the Director covering all operatlons conducted in Boulder
County in an amount of $500,000 or more.

An operation plan including the method of and schedule for the dnllmg, completxon
production; abandonment, and reclamation phases of the operation.

An emergency response plan, including a fire protection and hazardous matenals spills plan,
which specifies planned actions for possible emergency events, a listing of persons to be
notified of an emergency event, proposed signage, and provisions for access by emergency
response teams. The emergency plan must be acceptable to the appropriate fire district or
the County Sheriff, as appropriate. The plan shall include a provision for the operator to

2
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reimburse the appropriate emergency service provider for costs mcurred in connection thh

_ emergency response for the operator’s activities at the site.

(9 A reclamation plan, including proposed recontouring, revegetation or other appropriate
measures to restore the surface while operations proceed or after they cease.

(10) A noise, odor, and dust abatement plan to control impacts on adjacent properties.

(11) Any proposed measures necessary to mitigate anticipated adverse impacts on the aesthetic
features of the site, views from surrounding properties or public rights-of-way, or on
significant environmental resources such as wetlands or plant and wildlife habitats.

(12) An access and transportation route plan.

(13) A waste disposal plan

(14) A drainage and erosion control plan for both on-site and off-site dramage

(15) An undesxrable plant management plan for the s1te :

18D-203 REFERRAL AND REVIEW BY DIRECTOR The Director will coordinate the review of
the development plan application. Upon the filing of a complete application for development plan
review, the Director shall promptly forward one copy to the County Transportation, Health, and
Parks and Open Space Departments; the appropriate fire district or County Sheriff; the surface owners
of the site; and any adjacent municipality for comment. Referral comments on the proposed

development shall be returned to the Director no later than 18 days from the date of application.

In addition, the Director shall notify the adjacent property owners and post a sign on the site within
seven days after receiving the application for development plan review. Both the notice and the sign
shall indicate that a development plan review application has been made, and the phone number of the
Land Use Department where information regardmg the application may be obtained.

Any determination by the Director to approve or conditi_onally approve a development plan application
must be in writing and mailed or otherwise provided to the applicant no later than 21 days after the
date on which the development plan application is filed. Failure to make a determination on the
application within this time period shall result in the application being considered approved and the
applicant’s building permit or associated grading, access, or floodplain development permlt being
processed. ‘ _ . :

18D-204 DEVELOPMENT PLAN REVIEW STANDARDS AND CRITERIA FOR APPROVAL
A development plan shall be approved or conditionally approved in accordance with the following
standards and criteria.
(1) Wells and any assocxated oil and gas operation facility or structure reqmnng a building
permit shall be set back a minimum of 350 feet from any occupied building or occupied
~ building permitted for construction, and a minimum of 150 feet from any pubhc right-of-
. way.
@ A smaller set back may be granted by the Director if the surface owner agrees and if
there is no adverse impact on adjacent properties created by the reduced setback. No
. reduction in setvack, however, shall violate teh setbacks of the applicable zoning
district in which the operation is located, or the major road setbacks of Section 22-
- 203.

() If the OGCC spacing rules require location of wells at a distance less than these
minimum requirements, the applicant shall apply for a variance with the OGCC to
meet the County’s setback requirements. If such a variance is not granted, the

~ setbacks specified in these regulations shall be complied with to the maximum extent
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possible. The Director may impose additional mitigation measures as necmsary to
protect the public health, safety, and welfare where these setbacks cannot be met.

Any equipment used in drilling, completion, or production of a well must comply with

Section 25-12-103, C.R.S., Maximum Permissible Noise Levels.

(@) For any well which does not comply with the required setback or where noise from
the site will have a substantial impact in adjacent areas, additional noise mitigation
may be required. One or more of the followmg addmonal noise mitigation measures
may be required:

(@  acoustically insulated housing or covers enclosmg any motor or engine;

(ii) screening of the site or noise emitting equipment by fence or landscaping; -

(ili) a noise management plan specifying the hours of maximum noise and the type,
frequency, and level of noise to be emitted; and i :

_ (iv) . any other noise mitigation measures required by the OGCC. :

() All power sources used in pumping and production operations shall have electric
motors or muffled internal combustion engines.

Oil and gas operations shall be located in a manner to minimize thexr v1sual impact and

disturbance of the land surface.

(@  The location of operations shall be away ftom prominent natural featurw, dwgnated

- environmental resources, trails, or distinctive vegetatlve patterns. :

(b) Oil and gas operations shall be located to avoid crossing hills and ndg&s and

wherever possible, shall be located at the base of slopes.

" (c) Al equipment shall be located within the tank battery wherever possxble |

(d) Facilities shall be painted in a uniform, noncontrasting, nonreflective color, to blend
with the adjacent landscape. Pipelines or flowlines shall be located in existing
disturbed areas unless safety or visual concerns or other adverse surface impacts

' clearly dictate otherwise.

(e). All produced oil or gas shall be transported from the well to the production facxhtm ’
by buried pipeline. Likewise, all electrical lines servicing pumping and accessory
equipment shall be installed below ground.

() In areas where the facilities will have a substantial v1sual impact on the surrounding
area, landscaping or screening of the site, or the use of low profile tanks or less

 intrusive equipment, may be required. Specific landscaping or screening requirements
may include, but are not necessarily limited to, establishing and properly maintaining
ground cover, shrubs, and trees; shaping cuts and fills to appear as natural forms;
designing the operation to utilize natural screens; or constructing fences for use with
~ or instead of landscaping.
Access roads on the site and access points to public roads shall be reviewed by the County

- Transportation Department and shall be built and maintained in accordance with the Boulder

County Road Specifications. All access, and oversize or overweight vehicle permits must be

" obtained from the County Transportation Department prior to beginning operation. All

proposed transportation routes to the site shall also be reviewed and approved by the County
Transportation Department to minimize traffic hazards and adverse impacts on public
roadways. Existing roads shall be used to minimize land disturbance unless traffic safety,
visual or noise concerns, or other adverse surface impacts clearly dictate otherwise.

Each site shall have signs consistent with OGCC regulations.

For any oil and gas operation located in a significant wildlife habitat as defined by the
Colorado Division of Wildlife or environmental resource as designated in the Boulder
County Comprehensive Plan, the operator shall consult with the Division or the County as

4
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apphcable to determine appropriate mitigation procedures. In no case shall an operator
engage in activities which threaten an endangered species.

(7)  Air contaminant emissions shall be in compliance with the permit and control provisions of

‘ the Colorado Air Quality Control Program, Title 25, Article 7, C.R.S., and the fugitive
dust regulations administered by the County Health Department.

(8) - All operations shall comply with all applxcable State Water Qualxty Control and drmkmg

' water standards.

(9  All waste disposal or treatment facilities shall comply with all requuements of the OGCC as
well as the State or County Health Department and respons1ble emergency response
authorities, as applicable. '

(10) All production tanks shall be located w1thm a containment berm which is designed to be

: . capable of impounding 100% of the fluid capacity of the largest production tank.
(11) 'The proposed reclamation plan shall provide for a reasonable reclamation schedule in light
of the specific surface use and surrounding land uses, and may require recontouring and
* revegetation of the surface to pre-disturbance conditions. The Director may also approve a
plan for an alternative post-disturbance reclamation, provided the surface owner and the
- applicant agree, and the plan is in harmony with the surrounding land uses and the

' Comprehensive Plan. :

(12) Oil and gas operations shall comply with all OGCC requu'ements " However, to the extent
that an OGCC requirement falls within a land use regulatory area addressed by this Article,
and conflicts with any conditions of a development plan approved under this Article, the
development plan conditions shall be enforceable provided they do not materially impede the
State’s interest under the Oil and Gas Conservation Act. The applicant may appeal the

- development plan approval to the Board of County Commissioners under Section 18D-301, -

. .below (or within thirty days after written notification to the Director of an alleged material
conflict if the conflict is discovered after the appeal deadline in Section 18D-301 has expired
and could not reasonably have been discovered earlier), or any argument as to material
conflict shall be deemed waived. If it is possible for the applicant to appeal to the OGCC
for a variance to comply with a conflicting development.plan condition, there shall be a
presumption in any appeal before the Board of County Commissioners that a material
conﬂlct does not emst, unless the appllcant has pursued an appeal with the OGCC.

18D-300 CONDITIONS OF APPROVAL If the Du'ector finds in rev1ew1ng a development plan
application that the application meets the applicable standards set forth above, the Director shail
approve the site plan, and the applicant may continue the promsmg of the building or other
associated County permlt application, or otherwise engage in the proposed oil and gas operatlon

If the Du'ector ﬁnds that the apphcatlon does not meet an apphcable standard or standards, the
application shall be approved with appropriate reasonable conditions imposed to avoid or minimize the
significant adverse impacts of the development. Such conditions may include, but are not necessarily
limited to, the relocation or modification of proposed access roads, facilities, or structures;
landscaping, buffering, or screening; posting of adequate financial guarantees; compliance with
specified surface reclamation measures; or any other measures necessary to mmgate any sxgmﬁcant
impact on surrounding properties and public infrastructure.

18D-301 APPLICANT’S RIGHT OF APPEAL OF CONDITIONAL APPROVAL In the event that

the Director conditionally approves a development plan application, the applicant shall be entitled to
appeal the approval to the Board of County Commissioners. The applicant must file an appeal for

5
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this purpose with the Director in writing no later than seven days after the date of the Director’s
determination. If the determination is mailed to the appllcant, three additional days for mailing shall
be added to the time for ﬁlmg an appeal.

The Board shall review the Director’s determination at a public hearing held no later than 30 days:
after the date of the determination. Prior written notice of this meeting shall be provided to the
applicant and shall be published as part of the Board’s agenda in a newspaper of general circulation in
Boulder County. At the public meeting the Board shall consider evidence related to the Director’s
determination which may be presented by County staff, the applicant, or interested members of the
public. Based upon this evidence the Board may affirm the Director’s determination, or may approve
the development plan with modified, altered, deleted, or added conditions in accordance w1th Sectlon
18D-204 of this Article. :

18D-302 BOARD OF COUNTY COMMISSIONERS’ REVIEW OF A DETERbﬂNATION TO
APPROVE OR CONDITIONALLY APPROVE A DEVELOPMENT PLAN  No County building,
grading, access, or floodplain development permit may be issued to the applicant, nor shall the
applicant be authorized to proceed with any proposed oil or gas operation not requiring one of these
County permits, for 14 days after the date of the Director’s approval, in order for the Board of
County Commissioners to review the approval. - At the same time written approval of the
development plan is provided to the applicant, the Director shall forward to the Board a written
statement which shall include the location of the site, a description of the proposed oil and gas

- operation, and, if the development plan is conditionally approved, the conditions-of approval.

Upon receiving the Director’s statement, and no later than 14 days after the date of the approval, the
Board may call the Director’s determination up for their review at a public meeting. Such public
meeting shall be scheduled by the Clerk to the Board, and shall be held no later than 30 days after the
Director’s determination. The applicant may request an extension of time for the Board’s meeting for .
an additional 30 days after the date of the Director’s determination. Prior written notice of the
_meeting shall be provided to the applicant and published as part of the Commissioners’ agenda ina
newspaper of genetal circulation in Boulder County.

At the public hearing, the Board shall consider evidence related to the Director’s determination which
may be presented by County staff, the applicant, or interested members of the public. Based upon the
consideration, the Board may affirm the determination, or alter, delete, or add conditions of approval,
in accordance with Section 18D-204 of this Article. No County building, grading, access, or
floodplain development permit shall be issued, or the applicant otherwise allowed to proceed with the
operation, until the Board acts on the Director’s determination at the public meeting, and approves the
development plan with-or without the addition or modification of conditions. :

- 18D-400 EFFECT OF THE APPROVED DEVELOPMENT PLAN ' After approval of a

~ development plan for an oil and gas operation, the applicant shall be entitled to have processed any
necessary building, grading, access, or floodplain development permits or to otherwise proceed with
the proposed operation. The approval of a development plan by the Director does not result in the
vesting of development rights, nor does it permit the violation of any County or state regulations or
preclude the County building official or Transportation Department from refusing to issue a permit if
the plans and specifications do not comply with applicable County regulations.

18D-401 INSPECTIONS The applicant shall provide the telephone number ;ﬁ_f—a céntact person who
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may be reached 24 hours a day for purposes of being notified of any proposed County inspection
under this Section. Any site under an approved development plan may be inspected by the County at
any time, to ensure compliance with the requirements of the approved development plan, provided
that one hour’s prior notice is given to the contact person at the telephone number supplied by the
applicant. Calling the number (or leaving a message on an available answering machine or voice mail
service at the number) at least one hour in advance of the proposed inspection shall constitute
sufficient prior notice if the contact person does not answer. The approved development plan shall be
considered to grant the applicant’s implied consent to such inspections.

. 18D-402 ENFORCEMENT  In addition to any other remedy authorized under this Resolution to
enforce the provisions of this Article, the Director shall be entitled to draw on any financial guarantee
provided by an applicant pursuant to this Article, if the applicant violates any term or condition of an
approved development plan. If the Director has reason to believe that a violation of an approved
development plan for which a financial guarantee has been provided has occurred, the Director shall
provide written notice to the applicant describing the violation, and stating a reasonable time within
which the violation must be corrected. If, within that time period, the applicant has not either
corrected the violation or filed a written appeal with the Board of County Commissioners, the
Director shall be entitled to enter upon the site to take any reasonable measures to correct the
violation, and may draw on the financial guarantee to cover the costs of corrective measures.

If the applicant files a timely appeal with the Board of County Commissioners, the Board shail
schedule a hearing on the appeal at the soonest possible time of which the applicant shall receive
reasonable prior notice. If the Board confirms at the hearing that the violation has occurred and has
not been corrected, the Board in its discretion may give the applicant additional time to correct the
violation, or may specify the time at which the Director may take appropriate action to have the
violation corrected and draw on the financial guarantee to cover the costs of corrective measures. §

To insure the Director’s ability to enforce the provisions of any approved development plan, the
Director shall not release any financial guarantee provided under this Article for an individual
development plan, until the Director confirms that all operations have been completed and all
provisions of the plan complied with. The Director shall not release any blanket bond or other
blanket financial guarantee provided under this Article unless he is satisfied that the person providing
the bond has adequately declared its intention to conduct nio further oil and gas operations in Boulder

County in the forseeable future. The, Director shall also be empowered to release a financial

guarantee if a successor to an operator provides satisfactory guarantees in accordance with this
Article. =~ - : .

18D-500 AMENDMENTS TO A DEVELOPMENT PLAN Any proposal to amend or change an
oil and gas development plan approved under this Article shall require an application to the Land Use
Department to determine whether the proposed amendment or change may have a significant adverse
impact on either the site or adjacent properties. If the Director determines that a development plan
review of the proposed amendment or change is required due to a significant adverse impact, then no
such amendment or change shall be allowed to proceed until an application for development plan
review of the amendment or change is filed and approval granted in accordance with this Article.
The applicant or its successor may appeal the Director’s decision to require an amended development
plan application to the Board of County Commissioners, within the time and following the procedures
required in Section 18D-301 of this Article.. : T
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Colorado Oil and Gas Conservation Commission (COGCC) Production Data - Boulder County 1999-201ibg of 277

Attachment G

Annual Production by County - 13 record(s) returned.
. Water
Qil _ Oil Sales Gas_ Gas Sales Production
County Year Production Production
(barrels) (barrels) (MCF) (MCF) (barrels)
BOULDER 1999 131,602 132,189 1,915,693 1,896,468 34,996
BOULDER 2000 107,539 106,605 1,740,885 1,732,479 27,158
BOULDER 2001 99,954 99,600 1,734,523 1,730,916 29,091
BOULDER 2002 92,498 91,401 1,739,814 1,733,811 29,582
BOULDER 2003 90,342 90,747 1,833,656 1,825,227 34,629
BOULDER 2004 109,471 108,259 2,101,776 2,078,745 48,548
BOULDER 2005 136,444 134,417 2,329,358 2,317,020 58,066
BOULDER 2006 134,677 132,165 2,410,801 2,397,517 63,987
BOULDER 2007 168,586 160,053 2,922,595 2,885,489 63,045
BOULDER 2008 236,085 242,047 3,680,683 3,650,503 109,078
BOULDER 2009 211,672 212,226 3,345,408 3,337,807 68,144
BOULDER 2010 238,950 236,944 3,245,606 3,239,672 66,224
BOULDER 2011 212,813 212,730 2,933,896 2,928,649 48,283
COGIS - Production Data Inquiry
MCF = 1,000 cubic ft of natural gas
Boulder County Oil and Gas Production
300,000 4,000,000
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Data from Colorado Oil and Gas Conservation Commission website -
MCF= 1,000 cubic feet of natural gas

Data from Colorado Oil and Gas Conservation Commission website - http://cogcc.state.co.us/
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From Anadarko’s web site (11/14/11). Anadarko plans to quadruple the wells it drills in 2012 from 2011.

Anadarko Petroleum Updates Horizontal Niobrara Program In Wattenberg Field

Anadarko Petroleum (APC) updated investors on the company’s horizontal development of the Niobrara
formation in Colorado. The company is focused on the Wattenberg field in Colorado.

Anadarko Petroleum has eleven producing wells in the Niobrara or Codell formations and has disclosed the
following operational data on its acreage:

Future drilling locations - 1,200 to 2,700

Estimated ultimate recoveries - 300,000 to 600,000 barrels of oil equivalent (BOE) per well
Net resources - 500 million to 1.5 billion BOE

Well cost range - $4.0 to $5.0 million initially

Liquids content — 70%

Anadarko Petroleum said that the eleven wells had initial production rates averaging 800 BOE per day. The
best well was the Dolph 27-1HZ, which produced 1,100 barrels of oil and 2.4 million cubic feet of natural gas
per day, and had an estimated EUR of 600,000 BOE. P

Anadarko Petroleum said that the company will accelerate drilling in the Wattenberg program in 2012 and
operate seven rigs by the end of year. The company estimates that it will drill 160 horizontal Niobrara wells in
2012, up from 40 in 2011. '

These figures are just for Anadarko’s operations and Anadarko is not very active in the Boulder County portion
of the GWA, so these numbers do not include operations by Encana, Noble, or others.
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If you want to know why fracking is here to stay, consider what's been going on in Weld County.

The Wattenberg gas and oil field, which sprawls across 1.9 million acres of Weld County, is a pin cushion of more
than 20,000 wells, more than 12,000 of which are still producing.

It was discovered in 1970 and covers a swath of land from about 12 miles northwest of Greeley to the north side of
Broomfield. It is the seventh largest gas field in the United States.

Through 2008, the field had produced the equivalent of more than 4.2 trillion cubic feet of natural gas. (More about
why the word “equivalent™ appears in the previous sentence in a moment.)

Until relatively recently, the oil industry regarded fields like Wattenberg as mature, meaning their production had
peaked and that while there was still gas and oil to be wrung out of them, their annual output could be expected to
decline year by year.

Then along came horizontal drilling and fracking.

Starting in about 2009, oil companies started buying acreage in the Wattenberg field, including parts that had been
producing for decades. Several billion dollars were spent — and now its becoming clear why.

Although only a few dozen new horizontal wells had started producing, in the third quarter of 2011 the Wattenberg
field set a record for quarterly sales volumes of 72,400 barrels of oil equivalent per day, a 22 percent increase from
the same quarter in 2010. Not all of the new production came from horizontal wells; several hundred verticat wells

http://www.boulderweekly.com/article-7559-why-fracking-is-here-to-stay.html Bocc 3432012
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were also drilled. But it is the horizontal wells and multi-stage fracking that are the game changers.

Last November, one of the comparues with substantial acreage in the field reported what it's finding, and it's pretty
jaw-dropping.

Anadarko petroleum, which holds 350,000 acres in the Wattenberg field, estimates its "oldings contain 300 millon to
1.5 bitlion barrels of oil equivalent.

When cil companies report the output of wells that produce both oil and gas, they often conflate the combined
production as “barrels of oil equivalent” or “cubic feet of gas equivalent,” by which they mean their field is producing
oil and gas with the energy equivalent of so many barrels of oil or so many cubic feet of gas.

(Roughly speaking, 5,800 cubic feet of natural gas contain the energy equivalent of a barrel of oil.)

Crude oil and natural gas aren’t the only hydrocarbons in the “equivalent” equation, however. Natural gas is often
found in combination with a light liquid hydrocarbon called "condensate.” Condensate is sometimes called “natural
gasofine.”

In the Wattenberg field, condensate makes up a big part of the “equivalent.” Gas, oil and condensate can be
conflated in terms of the amount of energy they contain, but they differ spectacularly in value. Crude oil and
condensate are cumrently selling for about $100 a barrel.

Natural gas is currently selling for about $2.50 a thousand cubic feet; 5,800 cubic feet would cost under $15.

Anadarko said that it has identified 1,200 to 2,700 future horizontal well sites with estimated ulfimate recoveries of
300,000 to 600,000 barrels of oil equivalent per well — with 70 percent of that liquids (condensate and crude).

In other words, the condensate and oil on Anadarko’s share of the Wattenberg alone could be worth more than $100
billion — a windfall that would be unobtainable without horizontal drilling and fracking.

Any technology that can conjure up $100 billion of new wealth from 18 percent of a 42-year-old, over-the-hill cil field
and do it without breaking a sweat — and in a stagnant economy at that — is here to stay.

The Wattenberg field is locally interesting because it’s on Boulder’s doorstep — a bit of it actually extends into
Boulder County — but it is just the tip of the iceberg. The Niobrara shale formation and the low-permeability Codell
sandstone directly below it, which will be the source of most of the new production, underlies the entire Denver-
Julesburg Basin, i.e, most of northeastem Colorado, and extends into parts of Kansas, Nebraska and Wyoming.
Drilling is ramping up throughout the region. The Niobrara extends under the mountains into northwestern Colorado
as well.

And the Niobrara sﬁale is just one of more than a dozen shale formations in the U.S. that are delivering a petroleum
bonanza; two of the better known in the West are the Bracken shale in North Dakota and Montana and the Eagle
Ford Shale in Texas.

It doesn't take a genius to see where this is headed.

Horizontat drilling and fracking are revolutionizing the oit industry, and maybe the balance of economic and political
power in the world. The U.S. would be insane to forego it.

But what of the environment? Consider Weld County. The Wattenberg Field covers about three quarters of it, but
after 20,000 oil wells and 40 years of drilling and oil production, it is the fourth richest agricultural county in the
United States.

Subdivisions are a far greater threat to its agriculture and environment than oil wells.

Respond: letters@boulderweekly.com

This opinion column does not necessarily reflect the views of Boulder Weekly.
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Halliburton to build
$20 million terminal in
Windsor to support
hydraulic fracturing
activity

Posted: 01/19/2012 03:09:58 PM MST

Updated: 01/19/2012 03:38:48 PM MSTBy Mark
Jaffe

The Denver Post

Posted: 01/19/2012 03:09:58 PM MST
Updated: 01/19/2012 03:38:43 PM MST

Houston-based Halliburton will build a $20
million sand terminal in Windsor to support
its hydraulic fracturing activity in the Denver-
Julesburg Basin, the company said.

Halliburton will use 54 acres in the Great
Western Industrial Park, which is being
developed by the Denver-based Broe Group.

Sand is a key component in fracking fluid,
which is pumped into wells under pressure
to fracture rock and release more oil and gas.
The sand props open the tiny fissures.

There has been an increase in
hydrofracturing the in the basin as
companies search the Niobrara formation,
which is more than 6,000 feet below the
surface, for oil deposits using horizontally
drilled wells.

"With the increasing interest in horizontal
well development in the DJ Basin, we have
seen an increase in exploration and

http://www.denverpost.com/fdcp?unique=1328048817427
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production by some of our key customers,”
Halliburton senior region vice president Rick
Grisinger said in a statement.

The company said the new terminal will
support more than 500 employees working
in the basin. Halliburton has 1,600
employees in Colorado.

Halliburton said it anticipates hiring for a
variety of positions and that information can
be found at www.gohalliburton.com.

Construction of the sand terminal will begin
in the first quarter of 2012, with operations
expected to begin in the second quarter of
the year.

Mark Jaffe: 303-954-1912 or
mjaffe @denverpost.com
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Colo. Senate di'ops GOP drlll bill

Longmont panel OKs
new oil and gas rules

Four oil and gas
bills have been
defeated this year

By Knsten Wyatt

conﬂlct ‘between. energy com-
_ panies and local governmerits
i 4Colorado” i¢-proving tricky
for lawmakers to settle.

A Democratic Senate com-
mittee  rejected a GOP bill
Thursday that would have
banned local governments
from regulating oil and gas

nlhng
5 piiblican Sen. Ted Har-
vey’s measure was at least the
fourth bill related to drilling
that has been defeated this
year. Both Democratic and Re-
publican proposals have been
rejected.

Harvey’s bill -would - have |

made clear that cities and
counties can’t go against the
Colorado Oil & Gas Conserva-
tion Commission. The propos-
al came after some Front
Range communities have pro-
posed moratoriums or new
limits on where drilling could
occur, instead of deferring to

Times-Call staff

LONGMONT — The city
- of Longmont’s planning
commission has recom-
mended approving new.
rules for the oil and natural
" gasindustry. -

The Times-Call reports
the commission voted 4-3
Wednesday to recommend
the new rules, plus an ex-
tended moratorium on drill-
ing permits.

The rules would allow
companies that agree to fol--
low city standards that are
tougher than what the state

" requires to shortcut the

city’s approval process for

oil and gas activity.

- The City Council proba- -
bly won’t take a final vote on
the commission’s recom-
mendations until March.

The moratorium is due to
expire after Apr11 17 ifitisn’t
extended.

The Colorado Oil and Gas

" Conservation Commission

enforces statewide rules on
oil and gas development and
has expressed concerns that
some of Longmont’s pro-
posed rules appear to step
on the commission’s author-

ity.

state regulations.

“Oil and gas is one of the
most important industries in
Colorado. We cannot make it
more expensive for them to do
business,” Harvey said.

Some Democrats, including
Gov. John Hickenlooper, have
said the state needs to take
precedence when it comes to

oil and gas drilling. Hicken-
looper said in his State of the
State address that the state
can’t have a patchwork of drlll
ing regulation.

“We intend to work with
counties and municipalities to
make sure we have appropri-
ate regulation on oil and gas
development, but recognize

the state can’t have 64 or even
more different sets of rules,”
Hickenlooper said, referring to
the number of Colorado coun-
ties.

But Harvey’s bill ran into .
strong opposition from citi-
zens who said the Colorado

-Qil ‘& Gas Conservation Com-

mission shouldn’t have undis-
puted authority over land use
for drilling operations. Dozens
of environmental activists
turned out to- oppose the bill

" Thursday, along with groups

representing city and county

-governments.

“This bill gives all the power
to the (oil and gas commis-
sion),” said Randee Webb of
Aurora. “That’s un-American.
It's not right.”

Webb’s home- county was
among those that retreated
after a warning from Attorney
General John Suthers.

Other defeated drilling pro-
posals this year include a
Democratic measure to limit
open-pit storage of drilling flu-
ids and a Democratic measure
increasing the distance of drill-
ing wells from schools. A Re-
publican proposal to give land-
owners more -notice about
mineral rights was also defeat-
ed.
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Longmont Oil and Gas Regulations Draft

Purpose Statement

1. The purpose of this section is to facilitate the exploration and production of oil and gas
resources within the City in a responsible manner. The City has a recognized, traditional authority and
responsibility to regulate land use within its jurisdiction, including oil and gas drilling. These regulations
are intended as an exercise of this land use authority and the police power.

2. The City’s goal is to work cooperatively with oil and gas applicants and operators, affected
individuals, groups or institutions, the Colorado Oil and Gas Conservation Commission, and other

=y

municipal, county, state and federal agencies and interested parties to ensureAhgt potential land use and
environmental conflicts are adequately addressed and mitigated. These rg‘g?ﬂf“ahons are enacted to preserve
the rights and privileges of surface and mineral estate owners and lesscg —;{{Jnle ensuring the health,
safety, and general welfare of the present and future residents of Lo gfno surrounding areas and the
preservation and protection of wildlife and the environment.

Authority

This section is adopted pursuant to C.R.S.A §
and C.R.S. §§ 29-20-11 et seq., 34-60-101 et seq., and 30
to supersede state laws, regulations, and rules pertaining to oil%
to supplement those requirements where appropriate.

Applicability

ork reasonably necessary to conduct the act1v1t1es authorized by the
le C1ty regulat1ons and requlrements

surface operatlons a 111t1e,g§n residential zoning districts. For purposes of this section, residential
zoning shall include resi rgtfa”f and mixed use planned unit development (PUD) districts and mixed use
(MU) zoning districts th: inicluded existing or planned residential uses. Any proposed oil and gas well

location not complying with the requirements of this subsection, may apply for an operational conflict
special exception according to the procedures in this section.

Exceptions

1. Oil and gas well facilities that are in existence on the effective date of this subsection or that
are located within territory which thereafter is annexed to the City may continue operating without the
issuance of a City oil and gas well permit until any of the following are proposed: oil and gas well
location expansion, new wells on the well site, and operations including completing, recompleting,
hydraulic fracturing, reworking, sidetracking, or trimming of a well. The right to operate oil and gas well

1
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facilities terminates if the use thereof is discontinued for six months or more. other than by temporary
abandonment or shut-in which 1s in conforma.ice with COGCC rules.

2. Accessory equipment and pumping systzms that are in existenc2 on the etfecme date of this
subsection or are located within territory which thereafter is annexed to the City may continue operating
without the issuance of a City oil and gas well permit. Any renovation or repair of nonconforming
accessory equipment or pumping systems shall be permitted without a City oil and gas well permit,
provided the work does not increase the degree of nonconformity. Any replacement of existing accessory
equipment or any addition of accessory equipment shall conform to this section subject to the applicable
review process in this section. The replacement or addition of individual tanks, treaters, or separators shall
not require the remaining accessory equipment in an oil and gas well location to conform to the
development standards in this sectiori.

Prohibitions

The following oil and gas facilities are prohibited within ¢
Injection wells for disposal of oil and gas explor
Commercial disposal facilities;

Centralized E&P waste management facili
Subsurface disposal facility; =
Temporary housing at an oil and gas well locafit
etc.

Rl SR

Definitions

For the purposes of these oil and gas w itions are included at the

General Provisions

survey operations are subject to administrative review.
that cross public property are subject to a work in right-of-way

#The following are subject to public hearing rev1ew
1. Oil and gas well operations and facilities that meet minimum standard
requirements and some or none of the recommended standards listed in this section are
subject to conditional use site plan review.
2. Variances and operational conflicts special exceptions.
3. Planning and Zoning Commission determination of designated outside activity
areas.

BOCC 3/1/2012
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Determination of designated outside activity areas

Tae Planning and Zoning Commissicn, upon application and hearing, shall
determine the appropriate beundary and setbacks for designated outside activity areas as
defined in this section.

Submittal Requirements

-1. Applications for a limited use or conditional use permit for oil and gas facilities under
this subsection shall contain all relevant information required for limited and conditional use
permits contained in Appendix B of this development code and the fic information for oil
and gas facilities contained in Table 15.04-B of this development.gode. ™

2. Applications for designation of an outside activity aré 11 include a written narrative
requesting the designation and describing the proposed areasar i
definition/criteria for a designated outside activity area, al

A City oil and gas well permit for méy be?®
requiring the property to be subdivided.

Notice and procedures

Limited use review

e notice requirements of Section 15.02.040(H) and the major
irements of Section 15.02.050

£2. Operators shall also provide the City with notice of spills within 24 hours after
an occurrence and remediation efforts prior to commencement.

Review Criteria

Limited use review

Applications for limited use review are subject to the limited use and site plan
review criteria in Sections 15.02.090(E)(3) and 15.02.090(F)(5) respectively, in addition
to the development standard compliance criteria listed below.

3
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Conditional use review

Applications for conditional use review are subject to the conditional use ind site
plan review criteria in Sections 15.02.060(D)(2) and 15.02.090(F)(35), respectively, in
addition to the development standard compliance criteria listed below.

Compliance with development standards

1. Applications for limited use review shall comply with all standards, including
recommended standards in this section. _
2. Applications for conditional use review shall

ply with the minimum
ion is granted by the decision
conditional use

s of thig"section conflicts in operation with the requirements of the Qil
‘or 1mplement1ng regulatlons

irreconcilable operatlonal conflict between the requirements of this division and those of the
COGCC in the context of a specific application.

4, For purposes of this section, an operational conflict exists where actual application of a
City condition of approval or regulation conflicts in operation with the state statutory or
regulatory scheme, and such conflict would materially impede or destroy the COGCC's goals of
fostering the responsible, balanced development and production and utilization of the natural
resources of oil and gas in the State of Colorado in a manner consistent with protection of public
health, safety, and welfare, including protection of the environment and wildlife resources, and no
possible construction of the regulation in question could be found that would harmonize it with
the state regulatory scheme.

BOCC 3/1/2012
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5. Additional City requirements in areas regulated by the COGCC, which fall within City
land use powers and which are necessa.y to protect the public health, safety and welfare under the
facts of the specific application presented, anc which Jo not impose unreasonable burdens on the
applicant and which do net materially impede the state's goals, shall be presumed not to present
an operational conflict.

6. If the decision making body finds, based upon competent evidence in the record, that
compliance with the requirements of this section shall result in an operational conflict with the
state statutory and regulatory scheme, a special exception to this section may be granted, in whole
or in part, but only to the extent necessary to remedy the operational conflict.

7. The decision making body may condition the approval of a special exception as
necessary to protect the public health, safety and welfare by mitigati y adverse impacts
arising from the grant of approval. Any such condition shall be degigned atid enforced so that the
condition itself does not conflict with the requirements of the C€

8. If the applicant or any interested party wishes to Ju
by the City on the exception request, appeal to the district conrt shal
Rule 106(a)4. - 5

Third Party Technical Review

ie'City may requirgthat the
ns, variances, and operational
sultant deemed by the City to be
716 £osts associated with such review

=

Upon determination that the application is ¢giiip

. . . . . . KT
application materials, including requests for minor méod;
conflicts special exceptions, be submi

 operations. Opera

Operators

unless the deci ing body grants a longer approval period.
Extensi(il;s

Requests for extensions to the approval period for oil and gas well operations and
facilities shall be reviewed according to the procedures outlined in Section 15.02.050(0)

Issuance of Qil and Gas Well Permit

The following items are required by the City prior to issuance of an oil and gas well
permit:
1. Approval of a limited use site plan or conditional use site plan, as applicable.

5
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2. Satisfaction of any conditions of approval of the 1bove applications prior to
commencement of operations.
3. Copies of:
a. Applicable executed agreements,
b. Applicable transportation related permits,
c. A City sales and use tax license,
d. Required liability insurance, and
e. All necessary state or federal permits issued for the oil and gas well operation
and facilities.
4. Financial securities, or payment of fees, as applicable.

Right to Enter / Inspections

ng this section, duly
on notiﬁcation of the

1. Right to Enter - For the purpose of implementingzi
authorlzed City personnel or contractors may enter onto_ su“b ect prop

shall have the authority to discontinue applicatio:
applications, or to obtain an order from a court of

person who may be reached 24 hours a day for pu
inspection under this Section or in case of emergency:
facilities may be inspected by the Ci mpliance with the requirements of

te is given to the contact person at

deemed reasonable and necessary to implement
be borne by the applicant, prov1ded such

lations or do not comply with oil and gas well permit requirements.
ging in oil and gas well operations who does not obtain a City oil and
these regulations, who does not comply with oil and gas well permit

by the City from: ging in such oil and gas well operations and may be subject to such other
criminal or civil’ ity as may be prescribed by law. In addition, if the City prevails in whole or
part in any actiofi, the operator shall pay all reasonable attorney fees and expert costs incurred by

the City. '

2. Suspension of o0il and gas permit.

If the City determines at any time that there is a violation of the conditions of the City oil
and gas well permit or that there are material changes in an oil and gas operation or facility as
approved by the permit, the development services manager or designee may, for good cause
temporarily suspend the oil and gas well permit. In such case, upon oral or written notification by
the development services manager or designee, the operator shall cease operations immediately.
The development services manager or designee shall forthwith provide the operator with written
notice of the violation or identification of the changed condition(s). The operator shall have a

6
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maximum of fifteen (13) days to correct the violation. If the violation is not timely corrected, the
permit may be further suspended pending a revocation hearing. The operator may request an
immediate hearing before the Planning and Zoning Commission regarding the suspensicn. The
Planning and Zoning Commission shall hold tl.e hearing within ten (10) cays of the operator’s
written request.

3. Revocation of oil and gas permit.

The Planning and Zoning Commission may, following notice and hearing, revoke a City
oil and gas well permit granted pursuant to these regulations if any of the activities conducted by
the operator violate the conditions of the oil and gas well permit or these regulations, or constitute
material changes in the oil and gas operation approved by the City. The City shall provide written
notice to the operator of the violation or the material changes, and t e and date of the
hearing. No less than thirty (30) days prior to the revocation hearizig; the City shall provide
written notice to the permit holder setting forth the violation ant time and date for the

correct any violations of the oil and gas permit to
4. Transfer of permits.
A City oil and gas well permit may by
City. The City shall ensure, in approving any tran

requirements, terms and conditions ¥
the public, and the environment; and
made.

5. Judicial review

thirty (30) days after
pursuant to rule ;

¢ protection requirements for oil & gas well and production
able state and federal standards. Use of well consolidation and
directional and swhen and where appropriate, closed loop (“pitless™) systems and non-
toxic or “green” driHi A and fragfuring fluids, appropriate water quality monitoring systems, and other
techniques, including ntZand available best management practices, are intended to protect the
integrity of the surface esfate and subsurface resources and ensure the health, safety, and general welfare
of the present and future’residents of Longmont and surrounding areas and the preservation and protection
of wildlife and the environment. '

operations, tha;

Multi Well Sites and Directional/Horizontal Drilling

Oil and gas well operations and facilities will be consolidated on multi well sites and
directional and horizontal drilling techniques will be used whenever possible and appropriate. In
determining appropriateness, the benefits of consolidation and directional and horizontal drilling,
such as drilling from outside of a prohibited zoning district, minimizing surface disturbance and
traffic impacts and increasing setbacks, will be weighed against the potential impacts of

7
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consolidated drilling and production activities on surrounding properties, wildlife and the
environiaent.

Well Facilities Siting

Oil and gas well facilities and operations shall be located and designed to minimize
impacts on surrounding uses, including residential areas, schools, medical facilities, churches, day
care and retirement centers, and other places of public assembly, and natural features such as
distinctive land forms, vegetation, river or stream crossings, ridgelines and vistas, City-owned
and City-designated open space areas, and other designated landmarks to the maximum extent
practical without adversely impacting the well spacing requirements.6€the COGCC or the ability’
of the oil and gas well operator to develop the resource. Facilitiesgh d Be located at the base of
slopes where possible and access roads should be aligned to fi xisting grades and minirmize
cuts and fills. .

Water Supply

water sources from any significant de

Cultural Resources

Oil andgas well operations and facilities in hazard areas, including floodplains and man-
made (e.g., airport) conditions which constitute a hazard to public health and safety or to property
should be avoided. Land should not be developed for oil and gas well facilities and operations
until hazards have been identified and avoided, removed, or until the applicant can show that the
impact of the hazard(s) can be mitigated to the maximum extent practical. All well facilities and
operations conducted within a floodplain shall comply with title 20 of the Longmont Municipal
Code pertaining to floodplain regulations.

BOCC 3/1/2012
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Emergency Preparedness

Oil and g-s well operations and facilitdes shall provide the City with an acceptable writien
emsrgency response plan for the potential emergencies that may be associated with the operation
of the facilities. This shall include, but rnt be limited to, any or all of the following:

1. Explosions, fires, gas or water pipeline leaks or ruptures, hydrogen sulfide or other
toxic gas emissions, and hazardous material vehicle accidents or spills.

2. Operation-specific emergency preparedness plans are required for any oil and gas
operation that involves drilling or penetrating through known zones of hydrogen sulfide gas.

3. The plan shall include a provision for the operator to reimburse the appropriate
emergency response service provider for costs incurred in connectiomwith the emergency.

Hazardous Materials

Full disclosure, including material safety data sheét§ ' ous materials that will
be transported on any public or private roadway within th gas operation shall
be provided to the Longmont hazards prevention officer. I:be treated as
confidential and will be shared with other emergenic 1S v as needed
basis. :

Safety/Security

locations, and ot
litter and debris.

ite at an approved disposal site.
hptly:reclaim and reseed all disturbed sites and shall not permit

nd gas well permit issued by the City shall include the following language:
"Operator does hereby expressly release and discharge all claims, demands, actions, judgments,
and executions Which it ever had, or now has or may have, or its successors or assigns may have,
or claim to have, against the City and/or its departments, its agents, officers, servants, successors,
assigns, sponsors, volunteers, or employees, created by, or arising out of personal injuries, known
or unknown, and injuries to property, real or personal, or in any way incidental to or in
connection with the actions or inactions of the Operator or its agents, or caused by or arising out
of, that sequence of events which occur from the Operator's or its agents actions or inactions. The
Operator shall fully defend, protect, indemnify, and hold harmless the City and/or its

departments, agents, officers, servants, successors, assigns, sponsors, or volunteers, or employees .
from and against each and every claim, demand, or cause of action and any and all liability,
damages, obligations, judgments, losses, fines, penalties, costs, fees, and expenses incurred in

9
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defense of the City and or ic3 departments, its agents, officers, servants, successors, assigns,
sponsors, volunteers, or employees. including. without limitation, personal injuries and death in
connec:ion therewvith which may be made or asserzed by Operator, its agents, assigns, or any third
parties on account of, arising out of, or in any way incidental to or in connection with the
performance of the work performed by the Operator under any permit, and the Operator agrzes to
indemnify and hold harmless the City and/or its departments, its agents, officers, servants,
successors, assigns, sponsors, volunteers, or employees from any liabilities or damages suffered
as a result of claims, demands, costs, or judgments against the City and/or, its departments, its
agents, officers, servants, successors, assigns, sponsors, volunteers, or employees, created by, or
arising out of their acts or omissions occurring on the drill site or operation site or in the course
and scope of inspecting, permitting or monitoring the oil/gas wells ipghiding, but not limited to,
claims and damages arising in whole or in part from their sole n ence occurring on the drill
site or operation site or in the course and scope of inspecting, pé ing and monitoring the

assigns, sponsors, volunteers, or employees, w
cause of the resultant injury, death, and/or dam
is limited to the maximum amount of recovery unﬁez:

Financial Securities/Liability Insurance

Minimum standard

1. Performance guarantees. The applican qu' ed to provide reasonable

in Section 15.02.1
acceptable to the-..

ificate of insurance to the economic development department,
mprehensive general liability insurance or a self-insurance program

shall be written 39:4 company authorized to do busiress in the state, unless the apphcant is self-
insured. The cetificate shall require at least thirty (30) days' notice to the city prior to termination
of coverages for any reason.

Recommended standard

Performance security. The applicant may be required to provide reasonable performance
security to the City through a minor improvement security agreement as outlined in Section
15.02.012(A)(1)(b), in an amount to be determined by the City and in a form acceptable to the
City to ensure compliance with mitigation requirements set forth in this section and specific
conditions of approval for the facility. Conditions of approval covered by this performance

10
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secur:ty shall consist of mitigation measurss addressinz specific impacts atfecting the general
public and any d:mage to public infrastructure.

Impact fees

Every permit issued by the City under this section shall require the applicant or operator
to pay a fee that is sufficient to pay for all impacts which the proposed operation will cause to
facilities owned or operated by the City or used by the general public, including, but not limited
to: repair and maintenance of roads, bridges and other transportation infrastructure; improvements
made or to be made by the City to accommodate the operations and to protect public health,
safety and welfare; costs incurred to process and analyze the applicafieh, including
the reasonable expenses paid to independent experts or consultan nd inipact fees comparable
to those charged to other busmesses or 1ndustr1es who operat S n the City which are not
ish a mechanism to assess
additional funds if the
ees paid exceed the

true cost of the impacts.

Operation Plan

serations will include an operation
thod and schedule for drilling, well

1. High density areas for building units. A high density area shall be determined by
calculating the nfimber of building units within the seventy-two (72) acre area defined by a one
thousand (1000) foot radius from the wellhead or production facility. If thirty-six (36) or more
actual or platted building units as defined in this section are within the one thousand (1000) foot
radius or eighteen (18) or more building units are within any semi-circle of the one thousand
(1000) foot radius (i.e., an average density of one (1) building unit per two (2) acres, it shall be
deemed a high density area. If platted building units are used to determine density, then fifty
percent (50%) of said plattéd units shall have building units under construction or constructed.

2. High density areas for other facilities. If an education facility, assembly building,
hospital, nursing home, board and care facility, or jail is located within one thousand (1000) feet
of a wellhead or production facility, high density area rules shall apply.

11
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Pecommended standard

Wells and production equipment shall be 1 minimum oi 750 feet from any occupied
building or occupied building permitted for construction, platted residential lots, or designated
outside activity area.

Visual Mitigation

1. Analysis

' Applications for all oil and gas facilities may be required to,
analysis. The analysis, if required, shall include photographlc SIm
public rights-of-way and land use(s) as determined by the d
de31gnee and proposed impact mitigation measures as indic;
services manager or designee will determine the approprl
photographic simulation of the site shall be provided b
and/or structural screening, and the linear dlstance
respective land use(s)

1de a visual impact
ons’of the site from nearby
t services manager or

The development

from which a

upen topogra xisting vegetative
the‘proposed oil andgas facility to the

2. Mitigation

a. Methods for appropriate visual impact mitiga
low profile tanks, facility painting, yegetatlve or structu
relocation of the facility to a less visible:
b. On-site relocation may be

Anclude, but are not limited to, use of
eening, berming, or minor

of the oil and gas well gperator to develo
iz of a fac111ty

amended by COGCC.
2. The operator shall provide additional noise mitigation that may be required by the City.
In determining such additional noise mitigation, specific site characteristics shall be considered,
including, but not limited to, the following:
a. Nature and proximity of adjacent development (design, location, type);
b. Prevailing weather patterns, including wind directions;
c. Vegetative cover on or adjacent to the site or topography. ,
3. Further, based upon the specific site characteristics, the nature of the proposed activity,
and its proximity to surrounding development, and type and intensity of the noise emitted,
additional noise abatement measures above and beyond those required by the COGCC may be

12
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required by the City. The level of required mitigation may increase with the proximity of the
facility to existing residences and platted subdivision lots and/or the level of noise emitted by the
facility. One of' more of the following additional noise abatement measures shall be provided tv
the operator if requested by the City:
a. Acoustically insulated housing or covers enclosing any motor or engine;
b. Screening of the site or noise-emitting equipment by a wall or landscaping;
¢. Solid wall of acoustically insulating material surrounding all or part of the
facility;
d. A noise management plan specifying the hours of maximum noise and the type
frequency, and level of noise emitted;
e. Use of electric-power engines and motors, and p
f. Construction of buildings or other enclosures m;
create noise and visual impacts that cannot otherwise |
density, and/or intensity of adjacent land use.

( 1g systems; and/or
e required where facilities
igated because of proximity,

Vibration

All mechanized equipment associated wi
shall be anchored so as to minimize transmisg
COGCC rules.
Lighting

All on-site lighting used in t
comply with the State of Colorado Oi
on the site shall comply with the City of
Outdoor Lighting.

Water Protection:

th COGCC Rule 317.B Public Water System Protection.
el operatlons shall not adversely affect the water quallty, quantity or

Minimum standard

Oil and gas well operations and facilities and operations shall comply with setback
requirements for river/stream corridors and riparian areas, and wetlands under Section
15.05.020(E). If the water body is associated with a designated outside activity area, the
minimum setback from the water body shall be consistent with the setback for the outside activity
area. If the water body is classified as part of a public water system, oil and gas well operations
shall be consistent with COGCC Rule 317.B Public Water System Protection.

13
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Recommended standard

Oil and gas well operaticns and facilities shall be located a minimum of 200 feet from the
normal high water mark of any water body. If the water body is associated with a designated
outside activity area, the minimum setback from the water body shall be consistent with the
setback for the outside activity area. If the water body is classified as part of a public water
system, oil and gas well operations shall be consistent with COGCC Rule 317.B Public Water
System Protection.

Water Quality Monitoring

1. The applicant shall comply with COGCC water well t g and*water-bearing
formation protection procedures and requirements.

2. If the City determines that additional water qualigzmon mng is required, the
applicant shall submit a water quality monitoring plan to t i {

3. The plan will outline a monitoring progra

b. The constituents téh account State of Colorado
groundwater standards and a ] i | gas operations that could
affect groundwater;

onltormg and subsurface condition investigations.
yisigns in the approved plan shall be implemented by the oil

evelopnient and implementation of the water quality monitoring plan
ton of operations on the site and for a minimum of five (5) years

1. All water, waste, chemicals, fluids, solutions or other solid materials or liquid
substances produced or discharged by the operation of the oil and gas well’s facilities shall be
treated and disposed of in accordance with all applicable rules and regulations of the
governmental authorities having jurisdiction over such matters; provided however, there shall be
no pits, production, reserve, waste, or otherwise, constructed or maintained on the site and any
produced water or waste and chemicals, fluids, hydrocarbons, fracturing solutions or other solid
materials or liquid substances of any kind shall not be discharged on the site and shall be
discharged and held only in a “closed loop system” comprised of sealed storage tanks, commonly
used for such purposes in the industry, which contents shall be promptly removed from the site

14
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and disposed of off of the site at o licensad disposal site. in acccvdance with COGCC or other
applicable rules and regulations.

2. Drnlling or operazion of any waste ~vater or other injection or lisposal wells is
prohibited. Except to the extent that materials are injected into a well as part of normal and
ordinary drilling, completion and production operations, an operator shall not inject or re-inject
any fluid. water, waste, fracking material, chemical or toxic product into any well.

Drilling and Hydraulic Fracturing Fluids

Minimum standard
1. Oil and gas operators shall comply with COGCC rules r
of all drilling and fracturing fluids.
2. The use of biodegradable, non-toxic neutral PH, resi
polluting and non-hazardous fluids is recommended, as is th€tise

ing the use and disclosure

e, 10N-Corrosive, non-
#racer in the fracturing

Recommended standard

1. Oil and gas operators shall assure th
fracturing process (“fracturing solution”) will be

olumes forms and concentratlons
ent list of the volumes, composition

¢ inspected at least every six months and maintained in good
ition sources shall be allowed inside the secondary containment area.

The opetator shall implement best management practices to prevent the spill, release or
discharge of any pollutants, contaminants, chemicals, solid wastes, or industrial, toxic or
hazardous substances or wastes at, on, in, under, or near the site. Any such spill, release or
discharge, including without limitation, of oil, gas, grease, solvents, or hydrocarbons that occurs
at, on, in, under, or near the site shall be remediated immediately in compliance with applicable
laws. Any such spill, release or discharge that is reportable to regulatory authorities under
applicable laws shall be reported to the City and owners of the site within 24 hours by telephone,
fax, or e-mail, to be followed by copies of written notices that the operator has filed with
regulatory authorities within five business days after such filing.

15
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Stormwater Managsement

ihe construction 1nd operation of o1l and gas wells and production equipment, including
access roads and sicrage areas for equipment and matcrials, shall meet all stormwater
management and pollution prevertion requirements of the Colorado Department of Public Health
and Environment and any applicable requirements of Chapter 14.26 of the City of Longmont
Municipal Code.

Pipeline and Gathering Systems

The design, construction, cover, and reclamation of all pipelines.and gathering lines for
oil and gas operations shall be subject to the COGCC rules. The alignm =t location of any

records of the County Clerk and Recorder upon aban

Air Quality

C.R.S.
2. Oil and gas well operatio
concentrations that are known to cau
3. The operator shall make rea
feasible “green completion” techniques,
installation of “low bleed” pneumatic ins :

wer engines
er practica

to reduce airborne ‘em:
available electric tr:

uisanée or hazard to public health, safety, welfare, and the
pliance w1th COGCC Rules section 805.b. (1) and LMC Section

Oil and#as facilities shall comply with federal and state requirements regarding the
protection of wildlife and habitat, including the COGCC wildlife resource protection rules, and
the provisions of LMC section 15.03.030, "Habitat and Species Protection,". The applicant shall
implement such procedures as recommended by the Colorado Division of Wildlife after
consultation with the City Natural Resources staff. The applicant shall not engage in activities
that the Colorado Division of Wildlife determines threaten endangered species.

Reclamation and Re-vegetation

1. Site Vegetation Analysis

16
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Applicatiors for oil and zas well facilities shall include an analysis of the existing
vegetation on the site to esiablish a baseline for re-vegetatior Lpon abandonment of the facility or
apon finai r:clamation of the site. The analysis shall include a written description of the spevies,
charactzr, and densit: of existing vegetation on the site and a summary of the potential impacts to
vegetation as a result of the pronosed operation. ,

2. Re-vegetation
Applications for oil and gas facilities shall include a copy of any COGCC accepted

interim and final reclamation procedures and consultation with City Natural Resources staff

regarding site specific re-vegetation plan recommendations.

Transportation Impacts, Road and Access

1. Transportation Impact Study

a. Applications for all oil and gas well facilitie§
transportation impact study, which shall clearly ide
and bridges related to facility construction, oper:
Transportation impact studies shall be preparg
requirements or other guidelines as provided by th
transportation impacts typically includes a plan for tratt
permits, ongoing roadway maintena; i i
providing financial assurance.

b. A traffic control plan sha 3
will be utilized for transportation of materials<ig s ite copstruction and/or operations.
c. In the event that public road i ired to accommodate an oil and gas
well facility, engineer i éed civil engineer shall be

irol the receipt of all necessary
nstructing City roads, including

4. Private Access Roads

For private access roads connecting oil and gas well facilities with a public street or state
highway, the applicant shall provide written documentation as part of the application
demonstrating that it has the legal right to use such road(s) for the purpose of accessing the
facilities. All private roads used to access oil and gas well facilities shall be graded for
appropriate drainage, and surfaced and maintained to provide adequate access for oil and gas
operation vehicles and emergency vehicles. The operator shall comply with City standards
regarding vehicle tracking and dust mitigation. The operator shall also enter into an agreement
with the private road owner regarding maintenance and reimbursement for damages.

17
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3. State Highway Access
[Faccess is di.ectly to a state highway, tize applicart must have an approved State
Highway Access Permit for the proposed facility.

Signs

0Oil and gas well facilities shall have signage consistent with the COGCC rules. In
addition, each well site and production site shall have posted in a conspicuous place a legible sign
of not less than three square feet and not more than six square feet bearing the current name of the
operator, a current phone number including area-code, where the op may be reached at all
times, name or number of the lease and number of the well printedithereon: The sign shall warn
of safety hazards to the public and shall be maintained on the ses from the time materials

Definitions

For purposes of these oil and gas well regul i hall have
the following definitions: B

and improvements associated with
Ancillary facilities include,
and exclude gathering lines.

or required for the operation of a well site, p
but are not limited to, roads, well pads, tank batk

Best Management Practice i esigned to prevent or reduce impacts caused
by oil and gas operations to : i

grtloor area in commercial facilities, and every fifteen thousand
r area in warehouses, or other similar storage facilities, is equal to one

Centralized Explorat oduction (E&P) Waste Management Facility means a facility, other than a
commercial disposal facility regulated by the Colorado Department of Public Health and Environment,
that (1) is either used ex€lusively by one owner or operator or used by more than one operator under an
operating agreement; and (2) is operated for a period greater than three (3) years; and (3) receives for
collection, treatment, temporary storage, and/or disposal produced water, drilling fluids, completion
fluids, and any other exempt E&P wastes as defined by the COGCC Rules that are generated from two or
more production units or areas or from a set of commonly owned or operated leases. This definition
includes oil-field naturally occurring radioactive materials (NORM) related storage, decontamination,
treatment, or disposal. This definition excludes a facility that is permitted in accordance with Rule 903
pursuant to Rule 902.e.

18
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Conunercial Disposal 1Vell Facilin means a facility whose primary objective is disposal of Class II waste
from a third party for financial profit.

COGCC means the Colorado Oi! and Gas Conservation Comraission.

Completion means an oil well shall be considered completed when the first new oil is produced through
well head equipment into lease tanks from the ultimate producing interval after the production string has
been run. A Gas well shall be considered completed when the well is capable of producing gas through
wellhead equipment from the ultimate producing zone after the production string has been run. A dry

hole shall be considered completed when all provisions of plugging are complied with as set out in these
rules. Any well not previously defined as an oil or gas well, shall be considg ecompleted ninety (90)

days after reaching total depth. If approved by the Director, a well that requires extensive testing shall be
considered completed when the drilling rig is released or six months aftéf feaching total depth, whichever

is later.

the U.S. Environmental Protection Agency) used for the exg]
the surface. The definition of a dedicated injection well d

such as a playground, recreation
y twenty (20) or more persons

area, outdoor theater, or other place of publ
on at least forty (40) days in any twelve (12)
people on at least three (3) days in any twelve

ns This inclides any building or portion of
an six (6) persons.

jose wastes associated with operations to locate
ies from such substances and which are

Exploration and Productioi
or remove oil or gas from th

gas plant ;
In addition, stes derived from the production stream along the gas plant feeder
pipelines are co : es, even if a change of custody in the natural gas has occurred between
.£Ih addition, wastes uniquely associated with the operations to recover
natural gas from unde torage fields are considered to be E&P Wastes.

Flowlines mean those segments of pipe from the wellhead downstream through the production facilities
ending at: in the case of gas lines, the gas metering equipment; or in the case of oil lines the oil loading
point or LACT unit; or in the case of water lines, the water loading point, the point of discharge to a pit,
the injection welthead, or the permitted surface water discharge point.

Gathering Line means a pipeline and equipment described below that transports gas from a production
facility (ordinarily commencing downstream of the final production separator at the inlet flange of the
custody transfer meter) to a natural gas processing plant or transmission line or main. The term
“gathering line” includes valves, metering equipment, communication equipment cathodic protection
facilities, and pig launchers and receivers, but does not include dehydrators, treaters, tanks separators, or

19
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compressors located downstream of the final production facilities and upstream of the natural gas
processing plants, transmission lines, or main lines.

Grecin Completion Practices meaa those practices inteaded to reduce emissions of salable gas and
condensate vapors during cleanout and flowback operations prior to the well being placed on production.

Groundwater means subsurface waters in a zone of saturation.

High Density Area mean any tract of land determined to be a high density area in accordance with Rule
603.b. '

Hospital, Nursing Home, Board and Care Facilities mean buildings used
than (5) in-patients or residents. '

r the licensed care of more

consecutive months; any well which has been temporarily ab
months; or, any injection well which has not been utilized

Mineral Estate Owner means the owner or less
subject to an application for development.

15" equipment or improvements used or installed at an oil and gas well
location for the explo duction, withdrawal, gathering, treatment, or processing of oil or natural

gas.

Oil and Gas Well Location means a definable area where an operator has disturbed or intends to disturb
the land surface in order to locate an oil and gas well facility.

Oil and Gas Well Operations means exploration for oil and gas, including the conduct of seismic
operations and the drilling of test bores; the siting; drilling; deepening, recompletion, reworking, or
abandonment of an oil and gas well, or gas storage well; production operations related to any such well
including the installation of flowlines and gathering systems; the generation, transportation, storage,
treatment,; and any construction, site preparation, or reclamation activities associated with such
operations.

20
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Operating Plun means « general description of a facility icdentifving purpose, use, typical staffing pattern,
equipment description and lccation, access routes, seasonal or periodic considerations, routine hours of
sperating, source of services and infrastructure, and any other information reiated to regular functioning
of that facilitv.

Operator means any person who exercises the right to control the conduct of oil and gas operations.

Owner means any person with a working interest ownership in the oil and gas or leasehold interest
therein.

p tank, used for oil or gas
ssoc1ated with the drilling or

Pit means a subsurface earthen excavation (lined or unlined), or oper
exploration or production purposes for retaining or storing substan

purpose pits as defined in COGCC Rules

Plugging and Abandonment means the cementing of a well
facilities, the removal or abandonment in-place of its fl
wellsite.

Production Facilities mean all storage, separa
compression, pumping, metering, monitoring,
or gas wells.

Production Site means tha

véndix VI to these Rules. These systems provide
es or other constructed conveyances, if such

¢, and distribution facilities under control off the operator of
in connectlon with such system.
ment storage facilities not under such control, which are used primarily

The definition of “Public Water System” for purposes of Rule 317B does not include any “special
irrigation district,” as defined in Colorado Primary Drinking Water Regulations (5 C.C.R. 1003.1).

Reclamation means the process of returning or restoring the surface of disturbed land as nearly as

‘practicable to its condition prior to the commencement of oil and gas operations or to landowner

specifications with an approved variance under Rule 502.b.

Remediation means the process of reducing the concentration of a contaminant or contaminants in water
or soil to the extent necessary to ensure compliance with the concentration levels in Table 910-1 and other
applicable ground water standards and classifications.

21
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Seismic Operations means all activities associated with acquisition of seismic data including but not
limited to surveving, shothole drilling, recording, shothole plugging and reclamation.

Sensitive Area means an area vulnerable to pctential significant adverse groundwater impacts, due 0
factors such as the presence of shallow groundwater or pathways for communication with deeper
groundwater; proximity tu surface water, including lakes, rivers, perennial or intermittent streams, creeks.
irrigation canals, and wetlands. Additionally, areas classified for domestic use by the Water Quality
Control Commission, local (water supply) wellhead protection areas, areas within 1/8 mile of a domestic
water well, areas within % mile of a public water well, ground water basis designated by the Colorado
Ground Water Commission, and surface water supply areas are sensitive areas '

Sidetracking means entering the same well head from the surface, bgt'not necessarily following

s within five (5) stream miles
upstream of a surface water intake on a clas sment. Surface Water Supply Areas
shall be identified on the Public Water Supp {

Surface Water Supply Area Applicability Det
Tank shall mean a stationary vessel that is used

systems, water in pot istribution systems, and all water withdrawn for use until use and
ted. Waters of the state include, but are not limited to, all streams, lakes,
ponds, impounding reservoirs, wetlands, watercourses, waterways, wells, springs, irrigation ditches or
canals, drainage systems, and all other bodies or accumulations of water, surface and underground,
natural or artificial, public or private, situated wholly or partly within or bordering upon the State.

Well means an oil or gas well for purposes of exploration and production.

~ Well Site means the areas that are directly disturbed during the drilling and subsequent operation of, or

affected by production facilities directly associated with, any oil or gas well or injection well and its
associated well pad.

22
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All terms used 1n this section that are defined in the Act or in COGCC rulcs and are not otherwise defined
in Chapter 15.10 of this devclopment code shall be defired as provided in the Act.

Al other words used in this section shali be giver their usual customary and accepted meaning. and all
words of a technical nature, or peculiar to the oil and gas industry, shall be given that meaning which is
generally accepted in the oil and gas industry.

23
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County, state reach compromise on oil and gas
regulations

February 21, 2012 11:28 AM
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ANDREW WINEKE

THE GAZETTE

El Paso County commissioners Tuesday approved a modification to
the recently passed oil and gas regulations that preserves the county’s
desire for enhanced water quality monitoring while heading off a threat
of litigation from the state.

In 2 unanimous vote, commissioners passed a resolution that requires
oil and gas drillers to perform an initial, baseline water quality test and,
after drilling is completed, one follow-up lest between one and three
years later. For the six drilling permifs Houston-based Ultra Resources
has already applied for with the Colorado Oil and Gas Conservation
Commission, two follow-up tests would be required over six years after
drilling is finished.

"I think this offers protection on the one end while also being very pro-
business and bringing in a new industry,” said commissioner Sallie
Clark.

The resolution also directs county staff to pursue an intergovemmental
agreement with the oil and gas commission to transfer that water
quality monitoring to the state level. If such an agreement is reached,
the county would then again modify its regulations to reflect it.

County commissioners passed the oil and gas regulations 3-2in a
contentious nine-hour meeting Jan. 31. The Colorado Attomey
General's Office, the cil and gas commission and the oil and gas
industry all objected to the proposed rules approved earlier in January
by the county’s planning commission, arguing that many of the
proposed regulations would usurp the state’s authority. The version
commissioners eventually agreed offttossed most of the disputed
regulations, but kept a water quality provision that the state continued
to object to.

Both sides hammered out the compromise agreed to Tuesday, said
county attorney Bill Louis.

"Think of this resolution as a peace treaty, if you will," he said.

Tisha Conoly Schuller, president and CEO of the Colorado Oit and
Gas Association, an industry group, said the compromise gives both
sides what they wanted.

"It meets everyone's objectives,” she said. "It ensures water will be
sampled in Ef Paso County, while ensuring state supremacy.”

Not everyone was satisfied with the compromise, though. Jim
Lockhart, conservation chair for the Pikes Peak group of the Rocky
Mountain chapter of the Sierra Club, said the county was weakening
its citizens' input on the process by deferring so much to the state.

"I'm concered that what you're going to do today is going to further
take away the public's right under the land use code,” he told
commissioners.
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On Feb. 17, Ultra Resources began
building an access road to a drilling site in
eastern El Paso County. It will be the
company's first drilling site in the county.
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The commissioners also heard some good news from El Paso County Related StonesILmks gazetts.com on Facebook
Assessor Mark Lowderman. He said he had been working on the .
assumption that the county would receive little property tax from oil Oil and gas drilling primer ! Latest Obits
and gas drilling because the production would likely fall under the

personal property category, which the county doesn't tax. A little more Bowman, Sally Ann

digging, however, revealed a state statute that classifies oil and gas

production as real property, which is taxed in El Paso County, and lays out two special assessment rates for the
industry. King, Oleta J.

Gendron, Ruth

The upshot of all that, Lowderman said, is that the county stands to receive very roughly $9,000 a year from a primary Liston, Mary
well that generates $1.2 million a year in production. A less-productive well is assessed at a lower rate and might Martinez, Susanne Kay
generate only $700 a year in property taxes. Both those examples came from actual wells in Weld County, he said.

"This is new for us, the evaluation of oil and gas wells and the taxes that go with it,” Lowdermman said. "It's kind of Click here for more
mind-boggling how much revenue is produced by that industry.”
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COUNTY

DARRYL

PEGGY LITTLETON \ \\ ’2/
Jo e
AGENDA ITEM SUMMARY J)W
/
Date: February 21, 2012 Agenda Item No: 9
To: Board of County Commissioners
From: Max Rothschild - Director, Development Services Department/Mark Gebhart - Land

Development Code Manager, Development Services Department

Subject: Request for review and determination of the administrative process for Oil and Gas
applications (continued from February 9, 2012).

SUMMARY (including information on budgeted matters):
N/A.

BACKGROUND (including information on budgeted matters):
N/A.

FINANCIAL IMPLICATIONS (completed only if not currently budgeted; and is an emergency,

mandated or grant/unanticipated revenue funding request before the Board for consideration):

Not Applicable

Revenue/Funding Sources: NA
Revenue/Funding Amount: NA
Subject to TABOR? NA
Increase to Original Adopted Budget: NA
Net Cost to El Paso County: NA
Total Project Cost: NA

BOCC 3/1/2012
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RESOLUTION NO. 12-

BOARD OF COUNTY COMMISSIONERS,
COUNTY OF EL PASO, COLORADO

REQUEST FOR REVIEW AND DETERMINATION OF THE ADMINISTRATIVE
PROCESS FOR OIL AND GAS APPLICATIONS

WHEREAS, on January 31, 2012 the Board of County Commissioners of El Paso
County, Colorado (the “Board” or the “County’), approved the addition of Section 5.2.37 to the
El Paso County Land Development Code (the “Code”) in order to provide specific development
standards and special use review criteria for oil and gas exploration and extraction in the
unincorporated parts of El Paso County (the “Code Amendment); and,

WHEREAS, prior to the Board’s adoption of the Code Amendment, the Code did not
permit oil and gas extraction as a use by right or as a special use in any county zoning district,
thereby effectively prohibiting oil and gas extraction in El Paso County; thus, prior to the
Board’s adoption of the Code Amendment the County’s land use process discouraged, rather
than encouraged, the commercial exploitation of oil and gas resources in El Paso County; and,

WHEREAS, the Board’s adoption of the Code Amendment encourages job growth and
the investment of capital in El Paso County for oil and gas exploration and extraction by creating
a simplified, one-stop administrative special use process in every county zoning district, which
simplified process provides for the issuance of a permit for oil and gas operations, including both
exploration and production; and, :

WHEREAS, the record of the hearing on January 31, 2012 is not clear concerning which
special use review standards the Board finally adopted for inclusion in Section 5.2.37 and,
therefore, it is reasonable and necessary for the Board to resolve the review standards issue prior
to the implementation of Section 5.2.37; and,

WHEREAS, given that General Assembly has comprehensively granted regulatory
authority over oil and gas exploration and extraction to the Colorado Oil and Gas Commission
(the “COGCC”), the Board’s approved motion on January 31, 2012 intends adoption of the
special use review criteria that staff presented to the Board in Alternative #3 (Clerk to the Board
Exhibit ) to be the special use review criteria that the Development Services Director (the
“Director”) applies when determining whether to administratively approve a special use for oil
and gas exploration and extraction; furthermore, this approach to limiting the scope of special
use review is consistent with County policy and practice in the context of land uses in which
legislative, regulatory or judicial bodies have limited local government authority, for example, in

- land use issues involving telecommunication towers, adult uses and religious land uses; and,

WHEREAS, since the adoption of the current version of the Code in 2006, and as
subsequently amended, the Board has increasingly granted administrative authority concerning
special use applications; accordingly, in granting administrative special use authority over oil
and gas exploration and extraction the Board intends, being aware that applicable case law
precludes a local government authority from prohibiting oil and gas exploration at a location for
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WHEREAS, in addition to the foregoing, the Board further directs its LGD and its staff
to commence discussions and negotiations with the COGCC to develop an Inter-Governmental
Agreement (“IGA”) for approval by both the Board and the COGCC, the provisions of which
may address all aspects of Section 5.2.37, but at a minimum will address the establishment of the
Water Quality Testing Program as a standard condition of approval for COGCC well permits in
El Paso County and, upon such IGA becoming effective, the Board directs its staff to commence
the process of amending the Code by rescinding or amending the relevant provisions of Section
5.2.37 so as not to be in conflict with the approved IGA; and,

WHEREAS, Representatives of the County, the Attorney General's Office and industry
representatives negotiated the provisions of this Resolution in order to facilitate implementation
of a water quality testing program in El Paso County without any delay.from preemption
litigation, and the same representatives concur that development of an IGA must proceed to a
formal public process through the COGCC; and, ‘

WHEREAS, the Board directs the County Administrator and the County Attorney to
carry out and oversee the intent of the Board as expressed herein and the Board directs the
County Administrator and the County Attorney to provide resources and support to the LGD as
needed.

NOW, THEREFORE, BE IT RESOLVED that the Board of County Commissioners of
the County of El Paso County hereby approves this Resolution and directs the County
Administrator and the County Attorney to carry out the intent of the Board as expressed herein.

DONE THIS 21* day of February at Colorado Springs, Colorado.

BOARD OF COUNTY COMMISSIONERS

ATTEST: OF EL PASO COUNTY, COLORADO
By: By:

Wayne W. Williams Amy Lathen

Clerk and Recorder Chair

BOCC 3/1/2012
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which the COGCC has issued a permit, that the Director shall grant administrative special use
approval in all instances in which the applicant for a special use for oil and gas exploration and
extraction has obtained a permit from COGCC, and has satisfied the development standards in
Section 5.2.37 adopted on January 31, 2012 pertdining to transportation impacts, noxious weed
management, and emergency response, and has satisfied the water testing requirements as set
forth in more detail in this Resolution, below; however, in the event the Director has a reasonable
basis to conclude that the Department has developed clear and convincing reasons that the
proposed oil and gas exploration and extraction site presents a material danger to the public
health safety and welfare, the Director shall then confer with both the County Administrator and
the County Attorney prior to making a decision to elevate the application to process before the
Planning Commission and the Board or before making a decision to administratively deny the
application; and,

WHEREAS, in recognition of the fact that COGCC has not adopted any statewide water
quality testing rules at this time, the Board desires to strengthen the water quality testing
standards adopted in Section 5.2.37 on January 31, 2012, by adopting the following
implementation standard and instructing the Director that any well permit issued by COGCC
(Form 2/2A) that contains the following implementation standards shall be deemed to satisty
Section 5.2.37 as adopted on January 31, 2012, specifically, a condition of approval whereby the
permit holder is required at a minimum to conduct water quality pre-drilling and post-drilling
testing in accordance with the Baseline Ground Water Quality Sampling Program (the “Water
Quality Testing Program”) established under the auspices of the Colorado Oil & Gas A55001at10n
and endorsed by the COGCC, except that in the case of Ultra Petroleum’s three pendmg
permits, the well permits shall contain the same condition of approval appended to its three
approved permits whereby Ultra Petroleum is required, in addition to the above-stated provisions
of the Water Quality Testing Program, to require that the first post-drilling testing occur during
the first year following conclusion of drilling and that there be a second post-drilling testing that
occurs during the third year following conclusion of drilling; and,

WHEREAS, in order to carry out the intent expressed in the provisions immediately
above concerning the Water Quality Testing Program, the Board directs its El Paso County Local
Government Designee (the “LGD”) to COGCC, pursuant to COGCC Rule 306 (c) and (d), to
formally request that COGCC impose a condition of approval on all pending and future well
permit applications according to the provisions set forth in the paragraph immediately above;
and,

" WHEREAS, in the event the COGCC Director declines to add the requested condition of
approval to the well permit as per the above-stated provisions of this Resolution, the Board
directs the LGD to file a hearing request on the matter pursuant to COGCC Rules 305.d (2) and
503.b (7), pursuant to which request for hearing the issuance of the well permit shall be
suspended pending such hearing; and,

! pending includes well permits for which Ultra has begun discussion with COGCC but for which Ultra has not yet

made formal application.
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County adopts slimmed-down oil and gas regulations
ANDREW WINEKE

2012-01-31 18:43:21

El Paso County commissioners on Tuesday narrowly approved a
basic set of regulations to govern oil and gas drilling in the county.

The Board of County Commissioners voted 3-2 to approve a
proposal that was significantly scaled down from what the county's
planning commission approved earlier this month. The regulations
govern transportation, emergency response, noxious weeds and,
controversially, water quality issues related to drilling.

Commissioners Peggy Littleton and Darryl Glenn objected to the water quality regulations, arguing that the
county was overstepping its authority because the Colorado Oil and Gas Conservation Commission also
regulates drilling-related water issues.

"| think it would be irresponsible for us to open ourselves up to lawsuits,” Littleton said.

The Attorney General's Office and oil and gas commission director Dave Neslin have expressed concern

~ over the county's proposed rules, both in the version approved by the planning commission and a
trimmed-down version the county's planning staff developed last week, arguing that the county can't
regulate areas where the state has its rules in place. .

However, commissoners Amy Lathen, Sallie Clark and Dennis Hisey said that water quality was too
important to leave up to the state.

"1 really don't mind pu'shing the envelope when it comes to our water quality," Hisey said.

The water quality monitoring regulations adopted by the county are similar to what the oil and gas
commission has agreed to in other counties, requiring wells to be monitored initially for a baseline
measurement and then at one, three, and six-year intervals after drilling begins.

The commissioners scrapped most of the rules proposed by the planning commission, including measures
that would have governed setbacks from structures and property lines, mitigation of visual impacts and
noise and impacts to wildlife. The commissioners will instead try to address those issues by working with
the oil and gas commission on an intergovernmental agreement.

Getting some kind of oil and gas regulations in place was vitally important for the county, since a
moratorium on oil and gas permits expired at midnight Tuesday and the county had no other regulations in
place. Houston-based Ultra Resources has applied to drill six wells in EI Paso County, four in
unincorporated parts of the county and two more in Banning Lewis Ranch, inside the Colorado Springs
city limits. The city imposed its own moratorium and set up a task force to study oil and gas regulations.
The task force plans to make a recommendation to City Council by early May.

All of this was decided in a meeting that stretched nearly nine hours Tuesday. Several dozen speakers
weighed in on the proposed regulations on each side of the issue.

Jeff Cahill, who lives near the Corral Bluffs Open Space, said that the proposed drilling has already hurt
his property values and made it difficult for he and his wife to sell their home.

http://www.gazette.com/common/printer/view.php?db=colgazette&id=132696 socc 3134142012



Print Article: County adopts slimmed-down oil and gas regulations Page 2 of 2
162 of 277

"They say they're not going to impact us,” he told the commission. "Well, they've already impacted me."

Steve Hicks, chairman of the El Paso County planning commission, urged the commission to pass more
stringent regulations such as those approved by the planning commission. :

"At times, there needs to be extra regulation where the state doesn't go far enough, and this is one of
them," he said.

Other speakers praised the economic potential of expanded oil and gas development in the county.
Bob Stovall recounted his experience as an oil and gas lawyer and a city attorney in Farmington, N.M.

"Air is pretty clean there. Water is pretty clean there - and that's after 100 years of oil-and gas," he said. "If
oil and gas is around in this county, it could be good for us and it can be done well." .

Tisha Conoly Schuller, president and CEO of the Colorado Qil and Gas Association, said the county's new
regulations were a good framework to build on. '

"The El Paso County commissioners made significant progress today,” she said. "The rules passed are 90
percent within the guidance provided by the Attorney General. There are still a couple of important issues
to work through, but | am confident that the county is serious about finding common ground, and after
seeing the progress made today, we will continue to work toward county regulations that are protective of
the environment and within the scope of the county's jurisdiction.”

© Copyright 2012 Freedom Communications. All Rights Reserved.
Privacy Policy | User Agreement | Site Map
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Chapter 56 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD
REVISION (1) TBD
Section 5.2.37 -5.2.37

CHAPTER & USE AND DIMENSIONAL STANDARDS

5.2.37. Oil and/or Gas Operations

(A) General
(1)  Purpose
The intent of this section is to facilitate on and production of
. oil and/or gas resources within the ugi ated areas of the County in
a responsible manner, which inclugEE ensURggathat potential land use
- and environmental conflicts opriately mitigated.
The following regulations a ed i gas/ve the rights and

privileges of surface andg
ensuring the health, 3 :
residents of El-Paso Cou grection of the
environment and wildlife re

(2) Applicabilitgy .
All oil and/o } i ation and production
activities, are St
that the provisio
e, this sectio

uant to C.R.S. §§ 29-20-11 et seq., 34-60-

1 et seq. These standards are not.intended to
ulations, and rules pertaining to oil and/or gas
er are meant to supplement those requirements

on is adopteds
and 30-28

~ The Board of County Commissioners (BOCC), after a properly
- noticed public hearing, may grant a waiver for one or more of the
requirements of this section or a condition of approval on the
grounds that there is an operational conflict between the
requirements of this section ora condition of approval and the
Regulations of the Colorado Oil and Gas Conservation
Commission (COGCC), or that full compliance with this section
or a condition of approval is financially impracticable or
technically infeasible. These provisions do not supersede the
authorities granted to the Development Services Department
(DSD) Director in the Setbacks subsection below. .

o ' El Paso County Land Develdpment Code
14 . _ _ : 5-1
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5§.2.37 -5.2.37

(b) Burden of Proof

The burden of proof shall be on the applicant fo demonstrate by
a preponderance of the evidence that an actual, substantial, and
irreconcilable operational conflict exists or that a requirement is
financially impracticable or technically infeasible.

(c) Criteria for Waiver Approval

(i) Operational Conflict

be dmed to exist when it is
egulation or condition of

An operaticnal conflict
demonstrated that

B Iso gceur where the County
Hpfizes an activity which the

e state and County regulations.

to exist when the financial burden of compliance
eighs the benefit of such compliance or where there
is no economical technology commercially available to

? comply with the specific County condition or regulation.
If a condition or regulation is financially impracticable or
technically infeasible, the applicant shall comply with the
condition or regulation to the maximum extent which is
practicable and feasible.

Right to Enter

The empowerment of the DSD Director to enter and inspect a property is
authorized under Section 11.1.4 of this Code. If entry is denied, the
County shall have the authority to discontinue application processing,
revoke approved permits and applications, or to obtain an order from a
court of competent jurisdiction to obtain entry.

El] Paso County Land Development Code |
5-2 ' ' 15
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Chapter 56 Use and Dimensional Standards
-Effective Date: TBD

Adopted Date: TBD
REVISION (1) TBD
Section 5.2.37 -5§.2.37

(B) Definitions
The application of the following terms and associated definitions shall be limited
to those applications submitted under this section of the Land Development Code
(LDC). These terms and definitions do not modify, alter, or replace any other
terms or definitions included within other sections of this Code, including, but not
limited to, those terms and definitions contained within Chapter 1.

Assembly Building
Any building or portion of a building or,
gathering of twenty (20) or more pe

ture used for the regular

Centralized Facility .

A facility serving one or moreswelit ‘ of one or more -
- compressors, generatol r , il tréggment equipment.

Educational Facili \ U

Any building used for lega for more than

twelve (12) hours per week fo than six (6) persons. This includes

any building d for licensed day-care purposes

for more tha

Equipment

Machinery or strt fads or rights-of-way including,

s, dehydration units, heaters,

ut not limited o, :
TS, pumping units, internal combustion

ga in order to prepare the gas for transportatlon from one location to
anothe

ermg Line

plpelmtransportlng produced gas, ml or water from multlple
ermediate lines.

Private Intermediate Line

A pipelirie transporting produced gas, oil, or water from one well pad
- after it passes through prodtction metenng equupment and extendmg to

~ agathering line.
Oil and/or Gas Facility
Equipment or improvemehts'used or installed at any location for the
exploration, production, withdrawal, gathering, treatment, or processing -
of oit or natural gas. :
Oll and/or Gas Facility, Minor
Any oil and/or gas facility that consists of one or more of the following:

El Paso County Land Development Code

.53..
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Chapter 5§ Use and Dimensional Standards
Effective Date: TBD
Adopted Date: TBD
REVISION (1) TBD
Section 5.2.37 -5.2.37
1) A single well pad built and operated for the purpose of
exploratory drilling, including associated equipment required for
such exploration,
2) Intermediate lines extending beyond one-quarter (1/4) mile from
a wellhead, gathering line, or other ancillary equipment, or
3) Temporary storage and construction staging yards in place for
twelve (12) months or less.

Oil and/or Gas Facllity, Major
Any oil and/or gas facility that includes g

r more of the following:

posed to be expanded for multiple wells if
mmercial amounts of oil or gas are encountered, or

il and/or Gas Operations

"Exploration for oil and/or gas, including the conduct of seismic operations

and the drilling of test bores; the siting, drilling, deepening, recompletion,

reworking, or abandonment of an oil and/or gas well, underground

injection well, or gas storage well; production operations related to any

_such well including the installation of flowlines and gathering systems;
any construction, site preparation, or reclamation activities associated
with such operations; or any other related activity.

El Paso County Land Development Code '
5-4 17
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37

Operator
The person or entity who has the legal right to drill into and produce from
a pool and to appropriate the oil or gas produced therefrom either for
such operator or others.

Storage Pit

Any natural or man-made depression in the ground used for the purpose
of retaining or storing substances associated with the drilling or
operation of oil and/or gas wells. .

-Site ) .
Any lands, including the surface € ineral estate, on which

constructed or any owner
and/or gas facility.

ds may contain one or more wellheads and associated equipment.

Il other terms used in this article, which are not otherwise defined
by this Code, shall be given their usual, customary, and accepted

; meaning.
) 'ppl‘ication Review and Approval Process
(1) - Required Applications _
' | (a) . Requirement for Special Usé and Site Development Plan

Approval of a special use and site development plan are required
for minor and major oil and/or gas facilities in all zoning districts.
The application submittal and review process for all oil and/or

S - Ei Paso County Land Development Code .
18 : _ 5-5
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37

gas facilities shall follow the provisions outlined in the
Procedures Manual for an oil and/or gas facility special use.

(2) Processing of Applications for Oil and Gas Operations

(a) Minor Oil and Gas Facilities

~ Special use applications for minor oil and gas facilities may be
reviewed and approved administratively by the DSD Director.
The Director may, at his or her discretipn, choose to elevate any
minor facility for review by the Plapg Sommission and for final
action by the BoCC. Site develditnent plans associated with the
special use applications for gyhorggeilities may be reviewed and

(D)

Andition which is adverse to past, current, or foreseeable construction
and use and constitutes a hazard to public health and safety or to
roperty. Land should not be developed for oil and gas operations until

hazards have been identified and avoided, removed, or until the

applicant can show that the impact of the hazard(s) can be mitigated to

the maximum extent practicable, as determined by the DSD Director or i
BoCC as part of the special use approval.

" (3)  Site Security and Safety
The operator of all oil and gas facilities shalt follow the Colorado Oil and
Gas Conservation Commission (COGCC) requirements for initial and
ongoing site security and safety measures.

El

Paso County Land Development Code . 19

5-6 .
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37

(4) Operation Plan

Applications for all oil and gas facilities shall include an operation plan,
which shall, at a minimum, include the operator’s method and ‘'schedule
for drilling, well completion, transportation, resource production, and

post-operation activities.
(E)  Specific Dev_elopment and Performance Standards

(1) Transportation Impaot Analysis and Mitigati '

(a) Purpose
This section is meant to ensg il and gas facility operators
plan, manage, and mitigat Sounty roadways and
bridges that result frog facility operation
and ongoing new 153 g protect the
health, safety, addf _ isti e rSIdents of

El Paso Cousf

¥ Traffic Control Plan Required

A traffic control plan shall be prepared for each phase of
* construction where County roads will be utilized for

and/or operations. The plan shall include the following
components o

e  Method for Handling Traffic (MHT)
o Haul Route Plan
e Detour Plan

¢ Existing Conditions Survey

transportation of materials in support of site construction

El Paso County Land Development Code
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5§.2.37 -5.2.37

(i} Construction Drawings Required

In the event that public road improvements are required
to accommodate an oil and gas facility, drawings
prepared by a Colorado licensed civil engineer shall be
approved prior to permitting work in the right-of-way.
Such drawing shall be in substantial conformance with
the ECM, as determined by the ECM Administrator.

Financial assurance shall quired for the
i all public roads. The

required prior to

‘roadigay iniprovements such as graveling, shouldering,
and/orpaving as determined in the Transportation

Any access to a property from a County roadway
requires a County-issued access permit. Access permits
fo the County road system are issued through either the
DSD private driveway permit process or through the
Public Services Depariment (PSD) temporary access
permit process. Both permits are revocable upon
issuance of a stop work order or if other permit violations
occur. The permitting and construction of site accesses
shall comply with the standards of the ECM.

v) Financial Assurance Required _
The transportation impact study, along with the
associated construction drawings and cost estimate,
shall determine whether to require the operator to enter
into an Oil and Gas Impact Mitigation Agreement with
the County and any other applicable jurisdiction. Such

El Paso County Land Development Code :
5-8 S 21
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Chapter 56 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37

agreement shall be supported by an acceptable form of
financial assurance, as outlined in this section under the
Financial Assurance subsection.

{2) Setbacks

(@)  Minor Facilities
All minor oil and gas facilities shall be set back at least 500 feet
from the closest existing: residential stgucture; platted residential

" lot: education facility; place of wogdhip; nBssing home; jail;

Elestablishment; assembly

*eation area, or any other

Al setback measurements shall be established as follows:

For measurements from well sites, such measurements
shall be taken from the well head.

For measurements from intermediate lines, gathering
lines, or any other pipeline, such measurements shall be

taken from the center of the line.

Fbr measurements from 'storage or construction staging
_ yards, such measurements shall be taken from the
designated outer boundary of the yard. '

(iv) For measurements from any major facility not included
~ above in subsections (i) - (iii), such measurements shall
be taken from the closest well head, structure, tankor -

tank battery,'p'rt. or any other equipment associated with

a major facility.

- El Paso County Land Development Code -
2_2 - - 5 9'
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -6.2.37

{v) For measurements fo a platted residential lot, such
measurements shall be taken to the closest point on the
lot in which a dwelling unit, as defined by the Code,
could be legally constructed.

(vi) For measurements to a residence, educational facility,
place of worship, nursing home, jail, commercial
establishment, office, warehouse, or assembly building,
such measurements shall bt kgn to the outside of the

(d)

@r technically impracticable. If a
shall be required to meet the

s and to prevent the creation of attractive nuisances in
developed areas; the use of excavated storage pits as part of an
oil and gas operation shall only be allowed by waiver approved
by the BoCC. The use of storage pits should be limited in favor
of more environmentally protective aiternatives, such as closed
loop systems and tanks.

(b) Permitting, Construction, and Closure

-~ - - Any storage pitapproved by the BoCC as a waiver to subsection -
(a) above shall comply, at a minimum, with the COGCC rules
regarding permitting, reporting, construction, and closure.

El Paso County Land Development Code .
5-10 : 23
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37

(c) Safety Measures
Additional safety measures may be required by the BoCC for pits
approved as a waiver to subsection (a) above. Additional safety
measures shall be determined based upon site-specific
circumstances including, but not limited to, proximity to existing
j residential dwellings or platted residential lots, proximity to
’ ' : exustmg schools or parks prox!mlty to ex1st|ng public water

“ Pipelines and G_athermg Systems

(@ General
The design, constructig

o]
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(b) 'Gradingan '

and ®rosion contrd fassociated with
ystruction and reclamation shall be

. The purpose of this subsection is to ensure that oil and gas
facility operators plan, manage, and mitigate drainage impacts.
In order to protect the health, safety, and welfare of the existing
and future residents of El Paso County and the environment,
mitigation of potential drainage impacts shalf be required. Such
mitigation shall be in accordance with Section 6.3.2 of this Code,
the Drainage Criteria Manual (DCM), the Engineering Criteria
Manual (ECM), and any other applicable state and federal

regulations.

EIl Paso County Land Development Code
24 . 5= 11
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Chapter 5 Use and Dimensional Standards

Effective Date: TBD
Adopted Date: TBD
REVISION (1) TBD
Section 5§.2.37 -5.2.37

(6)

(b) Report Requirements
Applications for any oil and gas facility may be required to
include a drainage report. Alt required reports shall be prepared
in accordance with the DCM and the ECM.

Grading and Erosion Control

(a) Purpose

In order to protect the health, safety,
and future residents of El Paso (g
and gas facility operators sha ponsible for preventing

 welfare of the existing

D M, the E any other
| regulations. ‘

(b)

; faCilities may be reéquired to
gement Plan (SWMP), Erosion and
it (ESQCP), Grading and

include a Stormwater
Stognwater Quality Contr
opirol Plan, and ¢

froducing the industrial character and scale of oil and gas
Sberations to an area that is otherwise agricultural, residential, or
commercial in character and scale. To ensure that oil and gas
operations are compatible with other uses in the surrounding
area to the maximum extent practicable, specific visual mitigation
measures may be required.

Mitigation .

Methods for appropriate visual impact mitigation include, but are

= not limited to, facility painting, vegetative or structural screening,

berming, or minor relocation of the facility to a less visible
location on the respective site. Minor on-site relocation may be
required by the BoCC where the proposed facility would cause

El Paso County Land Development Code
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Chapter 5 Use and Dimensional Standards

Effective Date: TBD -

Adopted Date: TBD
REVISION (1) TBD
Section 5.2.37 -5.2.37

visual impacts to natural ridgelines, rock outcroppings, or other
unigue geologic formations.

Where the painting of a facility or any structural screening (i.e.,
fence or wall) is required as a method of impact mitigation, such
facility and screening shall be painted a uniform or camouflaging,
non-contrasting, non-reflective color tone, similar to the Bureau
of Land Management (BLM) Standard Environmental and
Supplemental Colors coding syste Ehe facility or structural
screening paint color shall be ma d tothe land, not the sky,
and shan be slightly darker th p adjacent landscape. The

# major oil or gas facility shall be
plete or be approved until and unless the

filed with the Sheriff's Office, Fire Marshal, and the

fire protection jurisdiction having authority and updated on an
Bhnual basis. Each annual update is to be provided for each
endar year by February 1 of the same year.

equired Plan Content N
The emergency response plan shall, ata minimum, consist of
» the‘following:'
()  Name, address, and-phone number, including 24-hour
emergency numbers for at least two persons responsible
for emergency field operations.

(i)  Anas-built facilities map showing the name, location,
and description of all minor and major facilities, including
the size, type, and content of all pipelines, pits, and
tanks. To the extent allowed by law, the as-built facilities
map shall be held confidentially by the E! Paso County

El Paso County Land Development Code
_ - b- 13
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Chapter 5 Use and Dimensional Standards

Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37
Office of Emergency Management (OEM), and shall only
be disclosed in the event of an emergency. To the
extent allowed by law, the County OEM shali deny the
right of inspection of the as-built facilities map to the
public pursuant to C.R.S. §24-72-204(3)(a)(IV).

(i) A written response plan for any potential emergencies
that may be associated with the construction, drilling,
completion, or operation of fi@¥facilities. This plan shall
include, but not be limitedtd, any or all of the following:
explosions, fires, ga

Mical or water pipeline leaks
r other toxic gas
fvehicle accidents or

(9) Noise Emissions and,

(a)

' inimni, bein comliance with the
CC Rules, as amended, unless
SCC, the DSD Director, or the

that the facility is electrified.

_ Special Mitigation
Special noise mitigation measures may be required by the BoCC
where any oil and gas facility is unable to comply with the
required setbacks of this section in order to meet the standards
to the maximum extent practicable. The following site-specific
- characteristics shall be considered prior to reviewingand
approving any proposed special noise mitigation measures:

(i) Topography of the site and adjoining properties
(ii) Proximity and developed status of adjoining properties
El Paso County Land Development Code ' 27
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION-(1) TBD

Section 5.2.37 -5.2.37

(i) On-site vegetation
{(iv) Prevailing-weather pattems, specifically wind direction

Special mitigation measures may include instaliation or
construction of equipment enclosures, vegetatlve screenlng,
and/or noise walls or fences.

(10) Lighting and Special Mitigation -

(a) General

The operator of all oil and gas ies shall follow the COGCC

requirements for lighting.

(b) Speclal Mitigation Measut:

) : ll or fence, vegetative screening, or
Bt of less intensive lighting fixtures while still

sment Momtormg, and Mltlgatlon Plan

pdwater Quality Monitoring Plan
pplications for all oil and gas facilities shall include a
Groundwater quality monitoring plan if well drilling activities are
proposed. Well drilling activities include the drilling of any wells
for exploration, production, and/or reinjection. The purpose of a
“monitoring plan is to ensure the preservation and protection of
those groundwater resources that could be affected by oil and
gas operations. The requirements of a groundwater momtonng
plan include: :

(i Establishfng a monitoring network of existing water
wells, seeps, and/or springs in order to evaluate the
potential effects of oil and gas drilling on groundwater,

(i) Determining baseline conditions for naturally occurring

' . constituents, and

I Paso County Land Development Code
_ 5- 15
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Chapter 6§ Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5§.2.37 -5.2.37

(iit) Providing mitigation measures to be implemented if
monitoring results indicate significant impacts to
groundwater quality as a result of oil and gas operations.

(b) Existing Well Monitoring Network

A monitoring network of existing wells, seeps, and/or springs
shall be included in the groundwater quality monitoring plan. A
minimum of four (4) existing water wells, seeps, and/or springs
fithe wellhead shall be

every five®(5) years thereafter. The monitoring
S0 mclude any future water wells dnlled within the

erlods of the well and for a minimum of ten years after the :
idonment of the well. Non-producing wells shall be sampled L
, on five (6) year intervals after abandonment. All samples
shall be collected by a qualified independent contractor
experienced in water quality sampling and shall be sent to a '
State of Colorado certified laboratory for analysis. The

groundwater samples shall be analyzed for the following:

(i) pH units (EPA Method 150.2 or calibrated field
instrument),

(i) _ Total dissolved solids (TDS),

(i)  BTEX compounds (benzene, toluene, ethylbenzene,
total xylene),

(iv) Methane,

El Paso County Land Development Code
5-16 29
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Chapter'5 Use and Dimensional Standards
Effective Date: TBD

-Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37

(v) Major ions, including but not necessarily limited to,
chloride, sulfate, sodium, calcium, potassium, bromide,
magnesium, nitrate and nitrite as N, and

{vi) Dissolved Metals, including but not necessarily limited to
arsenic, barium, chromium (total), and cadmium.

Testing results shall include the analysis for thé above listed
parameters, location of the water well sseep, and/or spring (to the

nearest 10 feet), location of the oil ell site (to the nearest
iter well, depth and identification
of aquifers (if identifiable), ap ampling. Such results,
upon prior approval by the< owner, shalf be
submitted to the COGE d any applicable

(12)  Air Quality Control Pe
' {a) Compliance with Air

jon Control Regulations

it air pollutants which exceed

8 EPCPH Air Quality Regulations.
evelopments to 'Comply with Emission Standards

onstruction of oil and gas facilities resulting in disturbance
- §F greater than one acre shall be required to comply with the
applicable El Paso County Air Quality Regulations, including
obtaining a Construction Activity Permit from EPCPH. The
operator of the facility shall, at all times, remain in compliance
with the Construction Activity Permit and any other applicable
requirements.

(d)  Fugitive Dust Control Measures
' Acceptable dust control measures and operating procedures for
oil and gas construction activities may include, but are not limited
to, planting vegetative cover, installing synthetic cover, watering,
- chemical stabilization, furrows, compacting, minimizing areas of
disturbance, installing wind breaks, enforcing on-site or County

30 El Paso County ,Land-Develop'm.ent Code
: ' . ' - S 5-1T7
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Chapter 5 Use and Dimensional Standards

Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37
road vehicle speed controls, and delayed surface opening. All
required fugitive dust control plans shall be reviewed and

approved by EPCPH.
(e) Air Quality Monitoring

The DSD Director or the BoCC may require, upon consultation
with the EPCPH, on-going air quality monitoring, where
appropriate, as part of the special usgsapproval. Such
monitoring may be required to testgbrpardiculates and volatile
organic compounds (VOCs). iEoperator shall provide the
documented results from theife
for review.

(13) Waste Management

(a) . Exploration

d management
torage, trans

All oil and gas facility sites shall be maintained free of
trash and debris at all times during construction and
operation. The removal and disposal of trash or debris
from the site shall be conducted in a legal manner. At
no time shall a facility operator be allowed to conduct on-
site burning of trash or debris.

{ii) Human Waste

The selection of a method(s) for appropriate human
waste containment and disposal shall be determined
through documented consultation with and permitting, if
applicable, from the El Paso County Public Health
Department.

El Paso County Land Development Code
5-18
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37

(14)  Noxious Weed Management

(a) Purpose
The purpose of this section is to ensure that proposed oil and
gas facilities assess, manage, and mitigate the potential spread
of noxious weeds, pursuant to Section 6.3.7. of this Code, the .
Colorado Noxious Weed Act C.R.S. § 35-5-5 et. seq., and the El
Paso County Weed Management Plap adopted by Resolution
09-106 on March 24, 2009. : :

. (b} General
-Oil and gas facility operatg

and the method(g
determined thig

(F)  Financial Assuran
1) . . . ] S d Construction

dunty. If a commercial bond is provided, the bonding
¢ must be currently authorized to provide bonds for federally
jpcts. ' S

nancial Assurance for Erosion Control

e applicant may be required to provide financial assurance in favor of

E'| Paso County in an amount to be determined by the DSD, in

consultation with the ECM Administrator, which is sufficient to mitigate

any erosion or excessive deposition of eroded sediment caused by the

* applicant's permitted activities. The form of the financial assurance must
be acceptable to the County. If a commercial bond is provided, the
bonding company must be currently authorized to provide bonds for
federally funded projects. '

3) Financial Assurance for Groundwater Qua‘lity Monitoring Plan

" The épplicant may be required to provide financial assurance in favor of
El Paso County in an amount to be determined by DSD, in consultation.

32 ' ' 'El Paso County Land Development Code_'
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37

(G)

(H)

- Review Criteria

shall be made:

with EPCPH, which is sufficient to guarantee performance of any
groundwater quality monitoring requirements. The form of the financial
assurance must be acceptable to the County. If a commercial bond is
provided, the bonding company must be currently authorized to provide
bonds for federally funded projects.

Notice of Application

Notice to surface property owners and affected resid ts of the County shall

notices in the U.S. Mail, First Classt
adequate notice.

In approving special

= The special ' SIS applicable Master Plan;

public facilities in a timely and efficient manner;

The special use will not create undue traffic congestion or traffic
hazards in the surrounding area, and has adequate, legal access;

~ a minimum, includes mitigation measures and applicable financial
assurance in order to ensure that any potentially unavoidable fand
use and environmental conflicts will be ' mitigated to the maximum ™
extent practicable;

* The special use will not be otherwise detrimental to the public health,

safety, and welfare of the present or future residents of El Paso

County;

The special use will avoid land use and environmental conflicts or, at

El Paso County Land Development Code
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Chapter 5 Use and Dimensional Standards
Effective Date: TBD

Adopted Date: TBD

REVISION (1) TBD

Section 5.2.37 -5.2.37

= The financial burden of compliance with the special use is practical
and does not outweigh the benefit of such compliance; and

»  The technical requirements for compliance with the special use are
technically feasible and commercially available.

El Paso County Land Development Code
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< Ofand Gas ?{g%:ﬁbm

On Jan. 3, 2012, the Arapahoe County Board of County Commissioners voted not to amend
the County’s Land Development Code with the proposed oil and gas regulations, citing that
many of the regulations were duplicative of the regulations adopted by the State Oil and
Gas Conservation Commission, which have been known as some of the most
comprehensive in the country.

The Board voted for staff to continue to work on local land-use concerns to protect the
community and environment through the following avenues:

é'm/zm‘f;gfamﬁpn 1. Work with the Colorado Oil and Gas Conservation Commission, an agency managed
Please Note Our New Location by the State of Colorado, to consider the creation of a Memorandum of

Arapahoe County Lima Plaza Understanding that would allow for increased oversight of local land-use issues such
6924 S. Lima Street as: inspection of permitted oil and gas operations, closed-loop systems, etc.

et e 2. Continue to work on County-specific land use issues: transportation plans, roadway
TDD: 720-874-6574 infrastructure, Grading/Erosion/Sediment control, building and access permits,

E-mail: Public Works & notification requirements, etc.

Development 3. Use the Colorado Oil and Gas Conservation Commission’s local government

designee process and the County’s use by special review process.to address
County-specific concerns for each permit application.

4. Appoint a committee of industry experts to meet with County staff monthly to work
through County-specific concerns to create appropriate solutions. The meetings will
be posted and open to the public. :

The proposed oil and gas regulations will be used as a guide to begin more in-depth
conversations and agreements with the Colorado Oil and Gas Conservation Commission.

Over the past few months, the County held numerous meetings and open houses to gather
stakeholder input on proposed land-use regulations. Since the Colorado Oil and Gas
Conservation Commission oversees statewide oil and gas regulations and is responsible for
issuing state drilling and oil and gas exploration permits, the County will continue to work
with the agency to minimize duplicity while allowing the County to address local land-use
issues.

For more information, sign up for Access Arapahoe to receive county news releases and
follow “Arapahoe County” on Twitter and Facebook. '

Helpful Resources

The Dec. 23 documents were presented to Commissioners during a public hearing on Jan.
3 .

Planning Commission's Recommended Oil and Gas Regulations (Dec. 23)
Staff's Recommended Oil and Gas Regulations (Dec. 23)

Staff Report explaining Proposed Revisions{Dec. 23)

Oil and Gas Frequently Asked Questions

Copyright © 2002-2011 Arapahoe County. All Rights Reserved.

http://www.co.arapéhoe.co.us/ Departments/PW/OilGas/OilGas.asp BOCC 32/52012
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SECTION 12-1900 OIL AND GAS OPERATIONS

12-1901 General Purpose and Intent

A. The purpose of this Section is to establish rules that provide reasonable limitations and
safeguards for the exploration and production of oil and gas resources in the County. The goal is
to provide a framework for the responsible exploration and production of oil and gas resources
in a manner that conserves other natural resources, that is sensitive to surrounding land uses, and
that mitigates adverse impacts to and protects the public health, safety, welfare and the
environment of the County. The intent of these regulations is to provide for a separate and
distinct approval process for Oil and Gas Operations based on performance standards.

B. The County intends to avoid duplicative permit processes or requirements. The County will
review permit applications concurrently with other required state or federal agency permitting
processes whenever possible and practicable.

C. Relationship to Other Arapahoe County Requirements. Any Oil and Gas Operation shall also be
required to comply with all other applicable Arapahoe County Regulations and requirements
that are in addition to the requirements of this Section 12-1900, including but not limited to, the
most recent editions of the Arapahoe County Infrastructure Design and Construction Standards,
the Stormwater Management Manual, the Grading, Erosion and Sediment Control Manual, and
the Arapahoe County Building Code, except that an Oil and Gas Operation shall not also be
required to obtain Use by Special Review approval.

12-1902 Authority

This Section of the Arapahoe County Land Development Code is authorized by, inter alia, C.R.S.
§§29-20-101, et seq., 30-28-101, et seq., 30-28-201, ef seq., and 34-60-101, et seq.

12-1903 Applicability

A. All Oil and Gas Operations on public and private land within the unincorporated areas of the
County shall comply with this Section 12-1900.

B. No Person shall engage in, cause, allow or conduct any Oil and Gas Operations prior to
obtaining an Oil and Gas Operations Permit unless the operations fall within the exemptions in
Section 12-1904.

C. Any such Oil and Gas Operations Permit issued pursuant to this Section 12-1900 shall
encompass within its authorization the right of the operator, its agents, employees,
subcontractors, independent contractors, or any other person to perform that work reasonably
necessary to conduct the activities authorized by the Permit, subject to all other applicable
County Regulations and requirements.

D. Oil and Gas Operations Permits may be issued for sites that are within the Agricultural zone

Staff Suggestions for BOCC
12/23/2011 ' ’

BOCC 3/1/2012
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districts and Industrial zone districts, and within PUD zone districts where Oil and Gas
Operations are specifically listed as an allowed or permitted use. Oil and Gas Operations
Permits may be issued in all other zone districts only upon showing that there is no other
reasonable alternative to access the oil and gas resources.

12-1904 Exemptions
The following Oil and Gas Operations are exempt from this Section 12-1900:

12-1904.01 Mapping activities. Mapping activities that do not result in any surface disturbance.

12-1904.02 Existing Oil and Gas operations. Operation and maintenance of well sites, wells and
pipelines that are legal nonconforming uses under Section 12-1905. Any expansion of a
nonconforming Oil and Gas Operation shall comply with Section 12-1905.

12-1904.03 Modifications to existing well sites or production facilities. When a well is allowed
under an approved Oil and Gas Operations Permit, any twinning, deepening, or recompleting of a
well, or relocation of accessory equipment or gathering lines or flowlines does not require a new

permit and shall be administratively approved so long as all applicable regulations of the County

and the State are met, and the operator has submitted a revised site and operating plans to the
Planning Division depicting any changes from the approved permit.

12-1904.04 0Oil and Gas Operations subject to repulation by the Federal Energy Regulatory
Commission. Qil and Gas Operations subject to the jurisdiction of the Federal Energy Regulatory
Commission, of successor regulalory agency,

12-1905 Nonconforming Oil and Gas Operations.

Oil and Gas Operations that were legally established before the effective date of this Section 12-
1900 and that do not conform to the regulatory provisions of this Section shall be allowed to
continue, so long as the Operations otherwise remain legal and comply with subsections 12-1905.01

through 12-1905.04.

12-1905.01 Extension, Expansion and Alteration of Nonconforming Oil and Gas

Operations. A legal nonconforming Oil or Gas Operation shall not increase the extent of the
nonconforming use beyond that expressly permitted by a previous land use approval.

12-1905.02 Relocation. A legal nonconforming Oil or Gas Operation shall not be moved, in
whole, or in part, unless said Oil or Gas Operation first obtains an Oil and Gas Operations Permit.

12-1905.03 Abandonment of Nonconforming Qil or Gas Operation. A legal
nonconforming Oil or Gas Operation cannot be discontinued or abandoned for a period longer than |
one (1) year. The resumption of any Oil and Gas Operation that has been discontinued or abandoned
for a period longer than one (1) year is not allowed without the approval of an Oil and Gas

BOCC 3/1/2012
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Operations Permit under this Section 12-1900.

+ 12-1905.04 Damage or Destruction. A legal nonconforming Oil or Gas Operation that is
demolished or destroyed by an Act of God or through any manner not willfully accomplished by or
for the owner may be restored so long as it restored within a period of one (1) year from the date of
the damage or destruction.

12-1906 Oil and Gas Operations

ion-fora-Minor-Oil-and-Gas
Qmwuﬁﬁ%m&m&fMM%nﬂiﬂ@1MleiHMM
A-Miner Ol-and-Gas-Operation-shall-be-defined-as-anv-oFthe following:

%meoewmmwmmw

mmmmmmmm#mm&e%
ofa-residential-structure-publicfacities-water body;wildlife-area; riparian-area—nature-area-or
pﬁbW,mm%ﬂ&é&%MHM%@&&&&Mﬂﬁ@H&%&
Operation-asset-forthtrsection12-1906.02-below-

B—IntermediatewellHlines-which-extend rem—&%eﬂhead—eatheﬂﬂa—kﬂe:—aﬁd—aﬂeﬂ%mmpmem

ineluding;-butnotlimitedo-drip-stations-vent-stati mical-injection
statiens-and-valve boxes:

| ALTERNATE-12-1906.01 Minor Oil and Gas Operation. A permit application for a

Minor Oil and Gas Operation shall be reviewed administratively by the Planning Division under
Section 12-1909.02. A Minor Oil and Gas Operation shall be defined as any of the following:

A. Any Oil and Gas Operation not meeting the definition of Major Oil and Gas Operation.

icationtora-Major-Otand-Gas

Qmﬂ%ﬁﬂ%ﬁm%@w%ﬂﬂﬁ%me%ﬂim\&%ﬂw%%@
and-Gas-Operation-is-definedas-anv-of the-following:

A—%e#s%%ﬁ%@m;ﬂed%mplﬂrﬁemH&pmd&e&pﬁ%mUem&M—gas
ineltding-accessery-equipme es-separators-dehirdrators;
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B ¢ Lad Lsetion facilistes.
Waternjecton—sHes—eontrghzed-water-transler stativhs—c enbahzedwator pump-stations -and
atod facilit ing multiple wekkpads.
——D—Storgeyards-and-censtruction-staging-yurdsinplace-for-tonger thansix-months:
E—A-comprehensive-deitling plan-thatineludesmultiple-well-sites:
F—Anv-other Othand-Gas-Operations-notmeeting-the-definition-of Minor Ottand-Gas-Operations:

ALTERNATE-12-1906.02 Major Qil and Gas Operation. A permit application for a
Major Oil and Gas Operation shall be reviewed pursuant to the procedures set forth in Section 12-
1909.03. A Major Oil and Gas Operation is defined as any of the following:

A. Any Oil and Gas Operation that is in a floodplain, as defined in Section 12-2000 of this Code.

B. Any Oil and Gas Operation that is within fifteen hundred (1,500) feet of a residential structure
or public facility, unless all owners of residential structures or public facilities that are within
fifteen hundred (1500) feet of the proposed operation have provided written approval of the
location of the operation, or unless the location the operation has been specifically approved by
the Board of County Commissioners in a preliminary development plan or other land use
approval.

C. Centralized production facilities.

D. Water injection sites, centralized water transfer stations, centralized water pump stations and
associated facilities serving multiple well pads.

E. Storage yards and construction staging yards in place for longer than six months.

F. A comprehensive drilling plan that includes multiple well sites.

12-1906.03 Standards for Measurement of Distance. For purposes of section 12-1906.
the distance between a well site and anv residential structuré or public facility shall be measured in
a straipht line, without regard to intervening structures or objects. from the nearest boundary of the
well site to the nearest perimeter of the residential structure or of the public facility structure, except
in the case of open space properties or parks, which shall be measured from the nearest boundary of
the well site to the nearest boundary of the open space property or park. The Planning Division’s
determination of the distance shall be final and mav not be appealed.”

Staff Suggestions for BOCC
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12-1906-03Standardsforens twenlen{—eill)mle—kmume&m—ﬁu ot 4946,
the-distanee-betweerwell-stie-and anv-residentialstructure water-hodviowildlife-ascas Bt
afegiriure-wretror-publicopenspaceorpark-shall-be-measuredu —:‘—%H*i‘—l—‘:—l—fﬂé——“—l%l’mﬂi-—F%JdFu 16
interventng-stenetires-orobjects—{rom-the-nea re~H&&4}t}nﬁ—m—We#&w—and—anH%G: tated-areasof
chistarbancerti-the-nedrestboundary perimeteror-portion- o the residentialstructurewater-body,
widlte-area—siparian-aren—nature areacor-public openspace-orpark—The Rlannine Divisions
determination-of-the distance shall-be-final-and mav-not-be-appealed:

12-1906.04 Decision Making Authority

APPLICATION
TYPE AUTHORITY
Planning Division . . . Board of County
M Planning Commission o
anager Commissioners
MINOR Decision Appeal
MAJOR Recommendation* Decision*
*Public Hearing Required

12-1907 Application Submittal Requirements for Oil and Gas
Operations Permit.

12-1907.01 This Section shall apply to those Oil and Gas Operations not exempt under Section
12-1905.

12-1907.02 General. An applicant seeking an Oil and Gas Operations Permit to conduct an Oil
and Gas Operation shall submit an application to the Planning Division containing the information
required by this Section. An applicant may provide a copy of an application for permit to drill
submitted to the Colorado Oil and Gas Conservation Commission as documentation for one or more
of the following submittal requirements in this Section 12-1907 if it contains information sufficient
to demonstrate compliance with this Section, and that the relevant information is highlighted.

12-1907.03 Submittal Requirements for Oil and Gas Operations Permit. An
applicant for an Oil and Gas Operations Permit shall submit the following information:

A. Applicant. The name, address, telephone number, fax number, and e-mail address of the
applicant; and if the applicant is to be represented by an agent, a notarized letter signed by the
applicant authorizing the agent to represent the applicant and also stating the same information
for the agent.

Staff Suggestions for BOCC
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B. Any application for an Oil and Gas Operations Permit must be accompanied by the appropriate
fees.

C. Surface ownership. Documentation of surface ownership, evidence of surface owner
notification, and copies of any surface ownership agreements and leases affecting the area
where the Oil and Gas Operation will be conducted (financial terms may be redacted). Name,

address, telephone number, fax number, and e-mail address of the surface owner of the property.

D. Mineral estate ownership. Documentation of mineral ownership, including name, address,
telephone number, fax number, and e-mail address of the mineral rights owner(s).

E. Parcel location. The legal description (referencing lot and block or tract numbers, homesteads,
or metes and bounds), property address and common description of the Parcel on which the Oil
and Gas Operation is proposed to be located. A copy of the recorded deed or lease to the Parcel
should be included.

F. Identification of previously approved uses. List any permits, or other land use approvals, which
have been previously approved for the Parcel on which the Operation is proposed.

G. Characteristics and current condition of the Qil and Gas Operation location. Provide general
description of physical characteristics and current conditions of the site where such Operation is
proposed to occur, including streams, irrigation ditches, ponds, soils, roads, vegetation, geologic
hazards, and any other charactenstxcs requested by the Planning D1v151on to determine potential
impacts.

H. List and map of adjacent property owners. A listing of all landowners and land uses that are
adjacent to the boundaries of the Parcel on which the Oil and Gas Operation is proposed,
including all properties that are separated from the Parcel by a roadway or would be adjacent to
the Parcels except for the existence of the roadway. The source for the best-available
information to identify those landowners is the Arapahoe County Assessor's Office.

I. Site Plan, 24-inch x 36-inch, drawn to scale with north arrow, including the following:

L. Viéinity map. 2. Operation location. Location of the Oil and Gas Operation on a United States
Geological Survey quadrangle map or on a recorded plat if the proposed Oil and Gas Operation is
within an approved subdivision, with the location highlighted so that it is easy to see.

3. Distances. A map indicating the specific location and distance from the Oil and Gas
Operation site of any existing residential structure, water body, wildlife area, riparian area, nature .
area, or public open space or park that is within fifteen-hundred (1500) feet of the proposed Oil and
Gas Operation and any proposed mitigation plan .The distance between an Oil and Gas Operation
site and any residential structure, waterbody, wildlife area, riparian area, nature area, or public open
space or park shall be measured in a straight line, without regard to intervening structures or
objects, from the nearest boundary of the well site and any associated areas of disturbance to the
nearest boundary, perimeter or portion of the residential structure, water body, wildlife area,
riparian area, nature area, or public open space or park.
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. Topographic features. Streams, lakes, ponds, water bodies, wetlands, contour lines and
elevations, within cne (1) mile radius of the area to be disturbed by the proposed Oil and
Gas Operation.

.

Roads. All public and private roads that traverse and/or provide access to the proposed Oil
and Gas Operation, and identification of the public or private entity having jurisdiction over
each road. '

W

6. Easements. Easements recorded or historically used that provide access to or across, or other
use of, the Parcel.

7. Boundaries of districts, municipalities or subdivisions. Locations of special district
boundaries, municipalities or subdivisions within one (1) mile of the Parcel.

8. Proximity of other wells and other Oil and Gas Operations. Location of wells and other Oil
and Gas Operations within one (1) mile of the Parcel.

9. Proximity of Groundwater wells. Location of all groundwater wells within one (1) mile of
the Parcel.

10. Utility easements and rights-of-way.
11. Existing improvements.

12. Proposed facilities such as structures, pipelines, tanks, wells, pits, flowlines, impoundment
facilities, staging and storage areas and equipment.

13. Site features such as Special Flood Hazard Areas, water bodies, drainage patterns, aquatic
habitat, vegetative cover, wildlife migration routes, riparian areas, and nature areas.

14. Existing and proposed topography at five-foot intervals or some other interval established by
the Planning Department as necessary to portray the direction and slope of the area affected
by the Oil and Gas Operation. '

15. All boundaries of the leasehold interest upon which the Operation will take place.

J. Applications and permits. Copies of all local, state and federal applications required for the Oil
and Gas Operation, and permits when issued. If the applicant has not received approval from the
COGCC, the Planning Division shall process the application conditioned on the submittal of an
approved COGCC permit.

K. Lighting plan showing location and type of proposed lighting in compliance with this section 12-
1900.

L. Fencing plan in compliance with this section, 12-1900.M. An operating plan including the
method and schedule, including hours of operation, for drilling, completion, transporting,
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production, and post-operation.

. A weed management plan for the management and prevention of noxious weeds on the site.

- A map and truck traffic report that identify the access route to and within the Parcel, and a

narrative estimating the number and types of vehicles anticipated per day, including vehicle
weights, that will travel over the route. Surface treatment and roadway condition must be
specified for all roadways along the route. :

. Identification of irrigation ditches and other water structures, and evaluation of any impacts to

the structures or water quality.

. A traffic analysis of the inipacts of the Operation to the roadway system within the County in

accordance with the County’s requirements for a Traffic Impact Study.

. A written description of the type, character, and density of existing and proposed vegetation on

the Parcel, a summary of the impacts of the Oil and Gas Operation on vegetation, and the
proposed mitigation plan.

An emergency response plan that addresses fire protection and hazardous spills, including the
name, address, and phone number, including 24-hour emergency numbers for at least two (2)
persons responsible for emergency field operations, proposed signage, access/evacuation routes,
and health care facilities anticipated to be used. The plan shall include a provision for the Oil
and Gas Operator to reimburse the appropriate emergency response service providers for costs
incurred in connection with the emergency.

Water quality non-point source impacts.

1. Identification of all water bodies. An inventory and location of all water bodies within one
(1) mile of the proposed Oil and Gas Operation.

2. Description of existing water quality. A description of existing water quality for all water
bodies within one (1) mile of the Oil and Gas Operation, based upon a current baseline water

quality analysis.

3. Non-point source impacts to water quality. A description of potential Non-Point Source
Pollution associated with the proposed Oil and Gas Operation and proposed mitigation
measures for any such pollution.

4. Mitigation and avoidance. Proposed avoidance and mitigation measures to minimize the
water quality impacts associated with the Operation. Proposed mitigation may include a
Grading, Erosion and Sediment Control (“GESC”) documents required under this Section.

. Water supply. If fresh or potable water is required for any Oil and Gas Operation, identification

of the proposed source.
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V. Cultural survey. If requested by the Planning Division, a cultural, historical, and/or
archeological survey of the Parcel prepared by a qualified professional.

W. Drainage analysis prepared in accordance with the County’s Stormwater Management Manual
and a GESC plan prepared in accordance with the County’s GESC Manual.

X. Wildfire hazards. An assessment of wildfire hazards within one (1) mile of the Parcel, and a plan
for mitigating wildfire hazards.

Y. Existing and future land uses. A written summary of the existing uses of the Parcel and any
known, planned future land uses of the Parcel after completion of the Operation.

Z. Technical infeasibility or operational conflict waiver, Documentation of the basis for any
technical infeasibility or operational conflict waiver from the Oil and Gas Operations Standards
that the applicant may request pursuant to Section 12-1911,

12-1908 Coordination with State or Federal Actions and County
Permit Process. |

Final action by the County on an Oil and Gas Operations Permit application may be delayed until
any required Environmental Assessment (EA), Environmental Impact Statement (EIS) or other
permit by a state or federal agency is issued, so that the County will have the benefit of the analysis
and determinations made by other entities in reaching its own decision.

12-1909 Permit Application Review Procedures for Minor and Major
Oil and Gas Operations.

12-1909.01 General Review Procedures.

A. Pre-Submittal. A pre-submittal meeting is required for all Oil and Gas Operations. Pre-
submittal meetings provide an opportunity to review the application process, number of required
referral packets, and fees. Pre-submittal meetings may be waived upon approval of the Planning
and Engineering Divisions.

B. Determination of Completeness. Within three (3) working days of receiving an Oil and Gas
Permit application, the Planning Division shall notify the applicant in writing that the
application is either complete or incomplete, or shall indicate a date by which such
determination shall reasonably be made.

B. Incomplete Application. If the application is not complete, the Planning Division shall inform
the applicant, in writing, by certified mail, of the deficiencies and shall take no further action on
the application until the deficiencies are remedied. If the applicant fails to correct the
deficiencies within sixty (60) days of the postmarked or certified date of the mailing of the
notification of incompleteness, the application shall be considered withdrawn.
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C. Complete Application. If the application is complete, the Planning Division shall notify the
applicant, in writing, that processing has begun. A determination that an application is complete
shall not constitute a determination that it complies with the applicable standards of this Section.

D. Concurrent Review
Staff and outside referral agency review will be conducted concurrently.

1. Planning and Engineering staff review. The site plan and other elements of the Oil and Gas
Operations Permit application will be reviewed for compliance with the requirements of this

Code.

2. Review by Referral Agencies. Upon determination that the application is complete, the
Planning Division may require that the application materials or a portion thereof be submitted
for review and recommendations by referral agencies identified at the pre-submittal meeting,
such as fire districts, Arapahoe County Sheriff’s Dept, drainage authorities, water and sewer
service providers, conservation districts, Colorado Division of Parks and Wildlife, Colorado
Department of Public Health and Environment, adjacent counties or municipalities, or others
with expertise or authority pertinent to the application.

E. Third-Party Technical Reviews. Upon determination that the application is complete, the
Planning Division may require that the application materials or a portion thereof be submitted to
a technical consultant deemed by the Planning Division to be appropriate and necessary to
complete the review. The cost associated with such review shall be paid by the applicant.
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12-1909.02 Review of Minor Oil and Gas Operations

e-Betesmigationoicompleieness-by-the RPlannir Division—The-MannipeDivistonshallmake.a
deterntination-ofcoinpletensssfollowine the procedure in Section12-1900.01 —priorto
begimninganvraview-ofthe-application-

B—ReviewbyvReferral-Avencies—Upon-determination-that the-npplicationis-completethe Planning

D%m%w&mHmmm&wmmwm%Hm

2 Mailnotificat ke dili : plication i Oil-aid-Gas-Operations Pesmi
shall-be-completed by-theapplicant inaccordance-with-Section17-102 of this-Code-to-all
\Erocted Parti Jefinod-inSection 121014

Ml%%%%ﬁhal%ﬁﬂ%&ﬂ%%ﬂﬁ%mﬁ%ﬂ
newspaper-of general-cireulation-inthe-County.

E—-Administrative-decision—Upon-expiration-of the-comment-period—the Plannine Division-mav
approve-approve-with-conditions—er-denv-the-application—aflertakins-into-consideration-the-Oil
and-Gas OperationsStandardssetfortli-in-Section12-1910- ‘

G—Noticeofadministrative-decision—Withi aworkine-davs-of the-decision-en-the
mmemﬂmmmmmmm@mﬁmwm
applicantthe Board-of Countv-Commissioners-and-the County-Attornevin-writine—of the
decision-to-approveapprove-with-conditions-er-deny-the-application:

H—XReconsideration—of-administrative—decisionby—the Board—of-Countv—Commissioness— Within
fourteen-{Hh)-davsalterreceipt-efthe-notice o f-administrative-decision—the Board-mnay—in-is
diseretion—decidetoreconsiderthe adminisirative-decision-

+—Schedulereconsideration—The Plannine-Divisionshall-schedule-a-hearine{for
reconsideration-ofthe-administrative-decision to-be held withintwenty-one {2 days of
receiptby-the-Beard-ofthenotice-ofadminisirative-decision-
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T—Notee eithe pubbchearime-tereconsider the Planmine Divistens<dectsionshall-be
providedtdeastbourteen - dave peertethe pubhe-hearine date -t -thesameagrannes

assetforthin-Section 12-190902 C

3 —Dectsop-by-the Board e Bosrd-ma-athirm e vereandoramend the-administratnve
dectsion—The Board-mav-consider-the-evidence- thatwas-betore-the Plannine BDivision:
and-am—additional evidence that-may-he presentedto-the-Board recardinecompliance
with-the requirements-of this-Section-

J%W%ﬁ%%&mﬁ—@mnnﬂssimm%e%d%%ﬂémm&m
decistononra-Miner Oiland-Gas-Operations-Permitapplicationmav-file-an-appeal-to-the Board:

F—Ne%&&mapeak&wﬁtm&eee&aﬁaemmmm
inistrative-decisionshall be-submittedtothe RMlannine

me&m#e&ﬁ%&wkﬂmﬁwe—e?ad&&m&%w&dee&m

2—Schedule-public hearine 1 the Board-decides-to-hear-the-appeal—the Rlannine Division

sha%Heheéa&e&h%nHeHh&Bea&éM%%%M%Mm
ppeal:

2-—Publicnotice—Notice-of-the-public hearinstoconsidertheappeal-of the Rlannine
Bivisions-decisionshall beprovided atdeastfourteen (1N davs priorto-the publie
hearine inthe same-mannerassetforth-in-Section 12490002

%%%’MM%BW&HHWWMM&&MM
Divist 2 ision—The-Board-mav-consider-theevidence thatwas
MMWM%@MMMMMM%%MM
Beard-recarding-compliance with the requirements-of-this-section:

A. After a Minor Oil and Gas Operation Permit application is deemed complete, the concurrent 14
day staff review and outside referral period shall commence.

B. Applicant meeting. Within three (3) working days of the completion of the concurrent review
period, Staff shall contact the applicant to schedule a meeting to review any necessary
modifications and relevant outside referral agency comments related to the Oil and Gas Permit

application materials.

C. Application re-submittal. The applicant shall revise its application if requested by the Planning
Division to address relevant review and referral comments received.

D. Planning Division Report. The Planning Division shall prepare a report that identifies whether
the Oil and Gas Operation complies with the Oil and Gas Operation Standards set forth in Section
12-1910 within five (5) working days of receipt of revised/corrected plans which adequately address
the review comments.
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E. Administrative decision. Following the concurrent review and outside referral period, the

Planning Division say-shall approve, conditionally approve, or deny the application, after
taking into consideration the Oil and Gas Operations Standards set forth in Section 12-1910.

F. The applicant shall submit a photographic mylar (24 x 36 inch) (prepared such that it does not

bleed, flake or rub oft) of the site plan incorporating all of the necessary corrections and
revisions.

i. Notice of administrative determination. Within three (3) working days of the determination on
the application for a Minor Oil and Gas Operations Permit, the Planning Division shall notify
the applicant, in writing, of the decision to approve, approve with conditions or deny the
application.

. Applicant’s Right to Appeal of Conditional Approval or Denial.

1. In the event that the Planning Division conditionally approves or denies or an application for
a Miner Oil and Gas Operations Permit, the applicant shall be entitled to appeal the conditional
approval or denial to the Board of County Commissioners (Board). The applicant must file an
appeal for this purpose with the Planning Division in writing no later than seven (7) days after

. the date of the Planning Division’s determination. If the determination is mailed to the
applicant, threc additional days for mailing shall be added to the time for filing an appeal.

2. The Board shall review the Planning Division’s determination at a public hearing held as
soon as practical after the date of the determination. Prior written notice of this hearing shall be
provided to the applicant and to property owners within fifteen hundred (1500) feet, and shall be
published as part of the Board’s agenda in a newspaper of general circulation in the County.

3. Atthe public hearing the Board shall consider evidence related to the Planning Division’s
determination which may be presented by County staff, the applicant, or interested members of
the public. The Board shall not be limited in their review to the subject of the appeal, but may
review any aspect of the Oil and Gas Permit application. Based upon this evidence, the Board
may affirm the Planning Division’s determination, or may approve the Oil and Gas Operations
Permit with modified, altered, deleted, or added conditions. No County building, grading,
access, or floodplain development permit shall be issued, or the applicant otherwise allowed to
proceed with the operation, until the Board acts on the Planning Division’s determination at the
public hearing and approves the Oil and Gas Operations Permit with or without the addition or
modification of conditions.

Board of County Commissioners’ Review (“Call-up”) of a Determination to Approve or
Conditionally Approve an Qil and Gas Permit.

1. Any approved or conditionally approved Oil and Gas Operations Permit shall not become
valid until the Call-up period has expired. The Call-up period shall consist of the fourteen (14)
days following the Planning Division’s approval or conditional approval of an Oil and Gas
Permit. The applicant shall be authorized to proceed with the proposed oil and gas operation,
fifteen (15) calendar days after the date of the Planning Division’s approval. At the same time
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written approval of the Oil and Gas Operations Permit is provided to the applicant, the Planning
Division shall forward the Board a written statement which shall include the location of the site,
a description of the proposed oil and gas operation, and the Planning Division’s approval of the
Oil and Gas Permit, or, if the Oil and Gas Operations Permit is conditionally approved, the
conditions of approval.

2. Upon receiving the Planning Division’s statement, and no later than fourteen (14) calendar
days after the date of the approval, the Board may call the Planning Division’s determination up
for review before the Board. The Call-up generally shall be made by the Board at a public
meeting convened within this fourteen (14) day period. However, if it is not practical for the
Board to convene a public meeting for this purpose with the fourteen (14) day period, any
member of the Board may authorize a Call-up within a fourteen (14) day period, which Call-up
shall be effective provided that the Board subsequently ratifies the Call-up at a public meeting
held within a reasonable period of time after the fourteen (14) day period expires.

a. The Board shall review the Planning Division’s determination at a public hearing
held as soon as practical after the Planning Division’s determination. Prior written
notice of the hearing shall be provided to the applicant and to property owners within
fifteen hundred (1,500) feet, and shall be published as part of the board’s agenda in a
newspaper of general circulation in Arapahoe County.

3. At the public hearing, the Board shall consider evidence related to the Planning Division’s
determination which may be presented by County staff, the applicant, or interested members of
the public. The Board shall not be limited in their review to the subject of the Call-up, but may
review any aspect of the Oil and Gas Operations Permit application. Based upon this evidence,
the Board may affirm the Planning Division’s determination, or may approve the Oil and Gas
Operations Permit with modified, altered, deleted, or added conditions.

12-1909.03 Review for Major Oil and Gas Operations.

A. Review by the Planning Division. After a Major Oil and Gas Operation Permit application is

deemed complete, the concurrent 21-day staff review and outside referral period shall
commence.

. Applicant meeting. Within five (5) working days of the completion of the concurrent review
period, Staff shall contact the applicant to schedule a meeting to review any necessary
modifications and relevant outside referral agency comment related to the Oil and Gas
Operations Permit application materials.

. Application re-submittal. The applicant shall revise its application if requested by the Planning
Division to address relevant review and referral comments received. D. Planning Division
Report. The Planning Division shall prepare a report that identifies whether the Oil and Gas
Operation complies with the Oil and Gas Operation Standards set forth in Section 12-1910
within five (5) working days of receipt of revised/corrected plans which adequately address the

review comments.

14

Staff Suggestions for BOCC

12/23/2011

BOCC 3/1/2012



200 of 277

E. Following the determinatior. that the application complies with 12-1910, the Application shall be
placed on the next available public hearing agenda of the Planning Commission.

F. Planning Commission.

1. The Planning Commission, following a properly noticed public hearing, shall consider the
application for a Major Oil and Gas Operation Permit,

2. The following public notice of the Planning Commission hearing shall be required:

a. The posting of a sign on the Parcel providing public notice of the nature of the
-application shall be completed by the applicant no less than fourteen (14) days prior
to the public hearing in accordance with section 17-101 of this Code.

b. Mail notification of the public hearing to all Affected Parties as defined in Section
- 12-1914 shall be provided by the applicant in accordance with Section 17-102 of this
Code.

¢. The Planning Division shall be responsible for publishing a notice of public hearing
in a newspaper of general circulation in the County no less than fourteen (14) days
prior to the date of the hearing. ’ '

3. Planning Commission decision. Following the public hearing, the Planning Commission
shall recommend approval, approval with conditions or denial of the application after
consideration of the Oil and Gas Operations Standards set forth in Section 12-1910.

G. Board of County Commissioners. The Board, upon proper notice of a public hearing in the same
manner as provided for in subsection 12-1909.03 B. 2., shall consider the application for a
Major Oil and Gas Operations Permit. Following a public hearing and after considering the
recommendation of the Planning Commission, the Board shall approve, approve with conditions
or deny the application for a Major Oil and Gas Operations Permit, after consideration of the Qil
and Gas Operations Standards set forth in Section 12-1910.

12-1910 Oil and Gas Operations Review Standards.

An Oil and Gas Operation shall comply with the following standards and criteria unless a technical
infeasibility or operational conflict waiver is granted under Section 12-1911;

12-1910.01 Drainage and Erosion Control. The Oil and Gas Operation shall be conducted
in accordance with an approved drainage plan and GESC documents.

12-1910.02 Private Access Roads. All private roads used to access the Oil and Gas
Operation site shall be graded for adequate drainage, shall be surfaced and maintained to
prevent dust and mud, and shall provided sufficient access for emergency vehicles. The operator
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may be required by the County to implement dust mitigation measures.

12-1910.63-0203 Public Roadway and Traffic Impacts.

A. Ingress and egress. Ingress and egress points to public roads shall be located, maintained and
improved to assure adequate capacity for efficient movement of existing and projected traffic
volumes and to minimize traffic hazards. A County access permit shall be required for all Oil
and Gas Operations which access a County road.

B. Maintenance agreement or financial assurance. If the projected use of the public roads resulting
from the Oil and Gas Operation will result in a need for an increase in roadway improvements,
maintenance or snow removal, the County may require the Operator to:

1. Enter into an agreement with the County whereby the Operator provides for private
maintenance, improvements and snow removal, or reimburses the County for such
increased costs; and/or

2. Provide financial assurance in a form and amount acceptable to the County to cover the
costs of impacts to the roads.

C. An Oversize Moving Permit shall be required for all oversized/overweight trucks and equipment
which use County roads. The permit, if required, shall be obtained from the Engmeenng
Services Division prior to mobilization. :

D. All public roads shall be kept free of debris, mud, trash and waste material from oil and gas
operations.

12-1910.04-0304 Wildlife. The Oil and Gas Operation shall not cause Significant Adverse
Impact to wildlife and wildlife habitat. The operator shall implement such mitigation procedures as
recommended by the Colorado Division of Parks and Wildlife.

12-1910.65-8405 Livestock and Livestock Grazing. The Oil and Gas Operation shall not
cause Significant Adverse Impact to livestock or livestock grazing. Fencing or other agreements
between private grazing operations and the Oil and Gas Operator may be used to satisfy this
requirement.

12-1910.07-9506 Water Quality.

A. Surface Waters. The Oil and Gas Operation shall not cause Significant Degradation in the
quality or quantity of surface waters from the addition of Non-Point Source Pollution.

B. Water Wells. The Oil and Gas Operation shall not cause Significant Degradation in the water
quality or water pressure of any public or private water wells.

C-WaterBody-Setbacks—Activities-associated-with-the-Oil-and-Gas-Operation-shall be Jocateda
minimum-of-300-feet-from-any-Water-Body-unless-sucl-asetback-would-interfere-with spaeing
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requiremeatiesiablished-by-the-Colorado-Oiland-Gas Comervation-Commivsion.

12-1910.08-8607 Cultural and Hisforic Resources. The Oil and Gas Operation shall not
cause Significant Degradation of cultural or historic resources.

12-1910.09-8708 Wildfire Hazard. The Oil and Gas Operation shall not cause a significant
risk of wildfire hazard.

ef geological-hazard:

12-1910.41-09 Emergency Response. Oil and Gas Operations shall provide the County with
an acceptable written emergency response plan for the potential emergencies that may be associated
with the operation of the facilities. This shall include, but not be limited to, any or all of the
following:

A. Explosions, fires, gas or water pipeline leaks or ruptures, hydrogen sulfide or other toxic gas
emissions, and hazardous material vehicle accidents or spills.

B. Operation-specific emergency preparedness plans are required for any Oil and Gas Operation
that involves drilling or penetrating through known zones of hydrogen sulfide gas.

C. The plan shall include a provision for the Operator to reimburse the appropriate emergency
response service provider for costs incurred in connection with the emergency.

12-1910.12-68-10 Floodplain Restrictions. Oil and Gas Operations shall not be located in a
floodplain, as defined in this Code, unless the applicant can show no other reasonable alternative
location for the Oil and Gas Operations exists. Qil and Gas Operations approved within a floodplain
must comply with Section 12-2000 of this Code.

12-1946-43-09-Noise-Regulation-nnd-Speeinl Mitization Mensures:

H%Rll}mﬁwmmﬂwmhmﬂﬁﬁm
exceed-maximum-permissible-noise develssetforth-at section25-12 3RS

: %ﬁﬁp@ﬁh&@ee&a%%{h&%mﬂ%hﬂﬁ&%h&ﬁe@%*%dﬁbﬁwmw
Mﬁaﬁe&ﬁéiagdewepmn&aﬂdﬁp&anﬁn%ﬁéwﬁheﬂe&eemiﬁ&dﬁééﬁeﬂawm
mavinere ith-the proximity-of the-facility to-existing reside dnlatied subdivisiondots
%Mmmm&ed-bﬁhe&ah&—mmwe%e%ﬂbwﬁg&émem
abatement-measures-may-be-required-or requested:

+—Acoustically-insulated-housing-orcovers-enclosing-any-motor-erengine:
%%%MWM%M%WWW&WS&%MH&
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s—aotkbwilb or-denceobacostealls insulatinematesial surroundingallerpar-ofthe

——peiesmnageent-platespectiriethe-hours-ofmaxiinusriobse-and thetypes
—lrequeneyranddevel-olnoise-emitied; andioroperaton-andior

S—Censtructionrotbulldingsorotherenclosurestnay-be-required-where-facilitiesereate
noise-and-visualimpacts-that-cannot-othepwise-be-mitigated-because-of proximity;
denstbyand/orintensity-ofadiacentdand use

12-1910.44-11 Visual Impacts and Aesthetics.

A. To the maximum extent practicable, Oil and Gas Operations shall be located away from
prominent natural features such as distinctive rock and land forms, vegetative patterns, public
open space areas and parks, and other landmarks. :

B. To the maximum extent practicable, the applicant shall use structures of minimal size and/or
height to minimize the impact on viewsheds .

C. To the maximum extent practicable, when clearing trees and vegetation for construction of ail
and gas facilities, the applicant shall feather and thin edges of vegetation.

D. To the maximum extent practicable, a well site and production site shall be located to avoid the
top of hills and ridges.

E. To the maximum extent practicable, the applicant shall align access roads to follow existing
- grades and minimize cuts and fills.

+Unitormnon-contrastingnon-reflectivecolortones:
2-Colormatched-to-dandnotsky;slightly darkerthanadjacentdandscape:
3—Expesed-conecrete-colored-orpatntedto-matehsoilcolor:

G-EleetrieaHines-servieing-pumpie-and-aceessory-equipment-shall-be-installed-belov-sround
only:

MOMW&MW?MW&%hH%&H&%W%M&H&
away-tromresidential areas-or-shielded-from-such-areas-to-eliminate-clare:

12-1910.16-12 Fencing Requirements. At the time of initial installation, fencing is
required for all pumps, wellheads and production facilities that are within an approved subdivision
or within one thousand (1,000) feet of an existing public road or existing structure or if a well site
falls within a high-density area as defined by the COGCC. All pumps, pits, wellheads and

18
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production facilities shall be adequately fenced to restrict access by unauthorized persons. For
security purposes, all such facilities and equipment used in the operation of a completed well shall
be surrounded by a fence six (6) feet in height, and so long as the material is noncombustible and
allows for adequate ventilation, the gates shall be locked. The following specific standards shall
apply to all oil and gas wells and production facilities. Fence enclosures shall be constructed of one
(1) of the following materials:

1. A solid masonry wall.
2. A chain-link fence with wire mesh not to exceed three and one-half (3 %) inches.

3. Any other material compatible with surrounding uses, which effectively secures the site,
approved by the County.

4. All fencing or masonry walls shall be of a solid neutral color compatible with
surrounding uses and maintained in a neat, orderly and secure condition. Neutral colors
shall include sand, grey and unobtrusive shades of green, blue and brown or other colors
approved by the County.

h

. All chain-link fences and masonry walls shall be equipped with at least one (1) gate. The
gate shall meet the following specifications:

a. The gates shall be of chain-link construction that meets the applicable
specifications or of other approved material that, for safety reasons, shall be at
least as secure as a chain-link fence;

b. The gates shall be provided with a combination catch and locking attachment
device for a padlock and shall be kept locked except when being used for access
to the site; and

c. The operator must provide the applicable fire protection district and the Arapahoe
County Sheriff’s Department with a “Knox Padlock” or “Knox Box with a key”
to access the well site to be used only in case of an emergency.

12-1910.3736-1213 Setback Requirements. A minimum setback of at least 450 feet shall
be required between the well site and the closest existing residential structure, unless the affected
residential property owner has waived this requirement in writing or —unless the-applicant-can-show
ne-otherway-ol settinsthe-oilthere is no other reasonable alternative location for the well site.

M@Mﬁe&m&%ﬁdﬁﬂl&amaﬂsﬁmmm@@aﬁ
Operations shall-be-managed-in-compliancewith-all-applicable federal-state and-local waste
" | romulations.

12-1910.49-111314 Closed-loop Systems. Closed-loop systems are preferred in lieu of pits.
If pits are necessary, they shall be constructed in accordance with all applicable state and federal
regulations.
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12-1911 Building Permits Required.

Building permits shall be obtained from the Arapahoe County Building Division for all structures to
which the Arapahoe County Building Code applies.

12-1912 Waiver of Oil and Gas Operation Requirements.

12-1912.01 Technical Infeasibility Waiver. One or more of the Oil and Gas Operations
Standards set forth in this Section may be waived during the application process, if the Operator
demonstrates to the satisfaction of the County that it is technically infeasible to comply with the
standard(s). To be granted a waiver from a standard for technical infeasibility, the burden is on the
Operator to demonstrate that there is no economical technology commercially available to conduct
the Oil and Gas Operation in compliance with the County standard, and the applicant will
implement the best available technology to conduct the Oil and Gas Operation in compliance with
the County standard to the maximum extent feasible; and

A. The waiver will not cause substantial injury to the owner or occupant of adjacent property; and

B. The waiver will not cause substantial injury to human health, safety, or welfare or to the
environment.

12-1912.02 Operational Conflict Waiver. A waiver of any of the requirements within this

section 12-1900, or a condition imposed upon Permit approval, may be granted where the
application of the requirement or condition would result in an operational conflict with the
requirements of the Colorado Oil and Gas Conservation Act or implementing regulations. For
purposes of this subsection, an operational conflict exists where actual application of a County
requirement or condition of approval conflicts in operation with the State statutory scheme, and
such conflict would materially impede or destroy the Colorado Oil and Gas Conservation

Commission’s goals of fostering the responsible, balanced development and production and -

utilization of the natural resources of oil and gas in the State of Colorado in a manner consistent
with the protection of the environment and wildlife resources. If the Board determines that
compliance with any of the requirements of this Section or condition of Permit approval results in
an operational conflict with the state statutory or regulatory scheme, a waiver may be granted, in
whole or in part, to the extent necessary to remedy the operational conflict. The Board may mitigate
any impacts of a waiver by conditioning approval as necessary to protect the public health, safety,
and welfare. Any such condition shall not conflict with the requirements of the COGCC.

12-1913 Enforcement and Penalties.

12-1913.01 OQil and Gas Operations in Violation of These Regulations. Any
Operator engaging in Oil and Gas Operations who does not obtain an Oil and Gas Operations
Permit pursuant to this section, who does not comply with Oil and Gas Operations Permit
requirements, or who acts outside the Junsdlctxon of the Oil and Gas Operations Permit, may be

enjoined by the County from engaging in such Oil and Gas Operations and may be subject to such

other criminal or civil liability as may be prescribed by law. In addition, if the County prevails in
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whole or part in any action, the operator shall pay all reasonable attorney fees and expert costs
incurred by the County.

12-1913.02 Revocation of Oil and Gas Operations Permit.

A. The County may, following notice and hearing, revoke an Oil and Gas Operations Permit
granted pursuant to this Section if any of the activities conducted by the Operator violate the
conditions of the Oil and Gas Operations Permit or this Section, or constitute material changes
in the Oil and Gas Operation approved by the County. The County shall provide written notice
to the Operator of the violation or the material changes, and the time and date of the hearing. No
less than thirty (30) days prior to the revocation hearing, the County shall provide written notice
to the permit holder setting forth the violation and the time and date for the revocation hearing.
Public notice of the revocation hearing shall be published in a newspaper of general circulation
not less than fourteen (14) days prior to the hearing. Following the hearing, the County may
revoke the Oil and Gas Operations Permit or may specify a time by which revocation shall
occur if satisfactory action is not taken to correct the violation.

B. The County may also consider revocation of an Oil and Gas Operations Permit under this
Section if false, misleading, deceptive or inaccurate information or documentation was provided
upon which approval of an Oil and Gas Operations permit was based, which the applicant, its
authorized agents, or employees knew or reasonably should have known was materially false,
misleading, deceptive or inaccurate.

12-1913.03 Transfer of Permits. An Oil and Gas Operations Permit may be transferred only
with the written consent of the County. The County shall ensure, in approving any transfer, that the
proposed transferee can and will comply with all the requirements, terms, and conditions contained
in the Oil and Gas Operations Permit and this Section, and appropriate state and federal regulations
and conditions, that such requirements, terms, and conditions remain sufficient to protect the health,
welfare, and safety of the public, and the environment; and that an adequate guaranty of financial
security can be timely made. -

12-1913.04 Inspection. The County may enter and inspect any property subject to this Section
at reasonable hours for the purpose of determining whether an Oil and Gas Operation is in violation
of the provisions of this Section.

12-1913.05 No Review or Approval for Persons Subject to Enforcement Action.
No permit application shall be processed or approved pursuant to this Section for an Operator, or for
a Parcel that is subject to an ongoing enforcement action.

12-1914 Commencement of Operation.

The Oil and Gas Operation shall be commenced within two years of the issuance of an Oil and Gas
Operations Permit under this Section or the permit shall terminate and be of no force and effect.
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12-1915 Definitions.

All terms used in Section 12-1900 that are defined in the Oil and Gas Conservation Act of the State
of Colorado (“Act”) or in the Qil and Gas Conservation Commission (“COGCC”) Rules and
Regulations and are not otherwise defined in this Section are defined as provided in the Act or in
such rules and regulations. All other words used in this Section are given their usual, customary,
and accepted meaning, and all words of a technical nature, or peculiar to the oil and gas industry,
shall be given that meaning which is generally accepted in that industry. When not clearly
otherwise indicated by the context, the following words and phrases used in this Section 12-1900
have the following meanings:

A. Abandonment of Nonconforming Use: The intent to not continue the legally established
nonconforming Oil and Gas Operation coupled with the discontinuance of the nonconforming
Qil and Gas Operation.

B. Affected Parties: All adjacent property owners and theThe owners erresidents-of real
property within 1500 feet of the subject Parcel when the Oil and Gas Operation is located on
private land, and within_1500 feet of the section (640 acres) when the Oil and Gas Operation is
located on public land. This term also includes the owners erresidents-of non-adjacent
property within an existing subdivision or 35-acre or larger tract development, if any part of
an existing subdivision or 35-acre or larger tract development is within 1500 feet of the
subject Parcel when the Oil and Gas Operation is located on private land, or within 1500 feet
of the section (640) acres) when the Oil and Gas Operation is located on public land.

BC. Applicant: The person making an application for an Oil and Gas Permit on behalf of the
operator or owner. '

ED. Board: The Board of County Commissioners of Arapahoe County, Colorado.

EE. Centralized Facility: A support facility capable of serving multiple well pads consisting of
one Or more COMpressors, generators, or equipment for treating water, gas, and oil.

GE. Ceode: Arapahoe County Land Development Code.

HG. COGCC: The Colorado Oil and Gas Conservation Commission.

IH. County: Arapahoe County, Colorado, its officers, employees and agents.

JI. -Flowline: A pipeline from the wellhead downstream through the production facilities ending
at the gas metering equipment or the oil loading point.

KJ. Gathering Line: A pipeline that transports gas from a current production facility to a
transmission line or main.
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EK: Groundwater. Subsurface waters in a zone of saturation,

ML. Injection well: any hole drilled into earth into which fluids are injected for the purposes of
secondary recovery, storage, or disposal pursuant to COGCC approval.

NM. Intermediate Line: A pipeline transporting produced gas, oil, or water from one well pad
after it passes through production metering equipment to a gathering line.

ON. Manager: the Manager of the Arapahoe County Planning Division.

PO. Non-Point Source (NPS) Pollution: Pollution that is caused by or attributable to diffuse
sources. Typically, NPS pollution results from land runoff, precipitation, atmospheric
deposition, or percolation.

QP. Oil and Gas Operations: Exploration for and/or the production of oil or gas resources,
including the siting, drilling, deepening, recompletion, reworking, refracturing or
abandonment of an oil and gas well, underground injection well or gas storage well;
production facilities related to any such wells, including the installation of flow lines and
gathering lines; the generation, transportation, storage, treatment or disposal of exploration
and production wastes; and any construction, site preparation, reclamation and related
activities associated with the development of oil and gas resources.

RQ. Oil and Gas Permit: The zoning approval issued by the County for all Oil and Gas
Operations pursuant to this Section 12-1900. :

SR. Operéting Plan: A general description of a well site or production site identifying the
purpose, use, typical staffing, seasonal or periodic considerations, routine hours of operation,
source of services/infrastructure and other information related to the regular functioning of the
facility.

+S. Operation: Oil and gas operations.

YT. Operator: The applicant, a parent or subsidiary entity or person, or an entity that has a
financial interest in the operation.

Y-U. Parcel: A tract or lot of land upon which the Oil and Gas Operation will occur.

WYV. Permanent Equipment: Equipment located onsite for a duration of time greater than six
months effective one year after the drilling and completion of a well.

XW. Person: Any individual, partnership, corporation, association, company, or other public or

corporate entity, including but not limited to the state or federal governments, and any of their
political subdivisions, agencies. or instrumentalities.
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¥X. Planning Commission: Arapahoe County Planning Commission.
ZY. Planning Division: Arapahoe County Planning Division.

AAZ. Production Facilities: All storage, separation, treating, dehydration, artificial lift, power
supply, compression, pumping, metering, monitoring, flow lines, and other equipment directly
associated with oil wells, gas wells or injection wells.

BBAA. Public Facilities: May include, but not be limited to, open space, parks, educational
facilities, child-care facilities, nursing homes, board and care facilities, churches, and

hospitals.

€€BB.___ Referral Agency: An agency, organization, or technical consultant deemed appropriate
and necessary, by the County, to review an application and provide professional analysis and
recommendations, including, without limitation, other County offices and departments, and/or
municipal, state, or federal agencies having an interest in, or authority over, all or part of the
application or permit.

BPBCC. Significant Degradation: Of considerable or substantial consequence in the lowering in
grade or desirability or the lessening of quality.

EEDD. Significant Adverse Effect/Impact: An impact of an action, after mitigation, that is
considerable or substantial, and unfavorable or harmful; includes social, economic, physical,
health, aesthetic and historical impact, and biological impacts including but not limited to,
effects on natural resources or the structure or function of affected ecosystems.

FEEE. Water Body: A perennial or intermittent river, stream, lake, reservoir, pond, spring or
wetland, but does not include irrigation ditches or roadway drainage ditches or artificial lakes
or ponds or wetlands that are created and used for the primary purpose of agricultural
operations. A Water Body may be described as one of the following:

1. Intermittent River, Stream, Lake, Reservoir, Pond, Spring or Wetland. A Water Body that
normally holds water or flows at least 60 days a year as a result of ground water discharge
or surface runoff.

2. Natural Water Body. A Water Body not created for the purpose of a land use change.

3. Perennial River, Stream, Lake, Reservoir, Pond, Spring or Wetland. A Water Body that
normally holds water or flows continuously during all of the year as a result of ground
water discharge or surface runoff.

FE. Well: An Oil & Gas well. a hole drilled for the purnose of producing oil or eas. a well into
which fluids are injected, a stratigraphic well. A pas starage well or a well used for the
purpose of monitoring or observing a reservoir.
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GG. Well Site: Shall mean the areas that are directly disturbed during the drilling and subsequent
opcr"mon of, or affected by production facilities directly associated with, any oil well, gas
vell, or injection well and its associated well pad.
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Memorandum of Understanding

Between the Colorado Oil and Gas Conservation Commission and Gunnison County

This MEMORANDUM OF UNDERSTANDING (“MOU") is hereby made and entered into by and between
the Colorado Oil and Gas Conservation Commission {“Commission”) and the Board of County
Commissioners of Gunnison County, Colorado {“Gunnison County”), together referred to as the
“Parties”.

A.

C.

Introduction

The Commission and Gunnison County value a balanced approach to oil and gas development
and propose to achieve that by fostering a robust regulatory landscape that is protective of
human health, safety and welfare, as well the environment and wildlife, while coordinating
regulatory efforts to provide for a regulatory framework that is predictable and consistent for
industry. To that end, the Commission and Gunnison County are engaged in discussions to
attempt to clarify and coordinate the application of their respective regulatory programs to oil
and gas development within Gunnison County. '

Purpose of Memorandum of Understanding

The Parties have enjoyed a successful working relationship in regulating oil and gas exploration
and production and expect that relationship to continue. The Parties enter into this MOU to
memorialize:

1. The intent of the Parties to continue their joint discussion to clarify and coordinate
the application of their respective regulatory programs;

2. The intent of the Parties to schedule and conduct regular coordination meetings;

3. The intent of the Parties to take specific actions to make most beneficial use of the
Commission’s Local Government Designee (“LGD”) process;

4. The intent of the Parties to take specific actions regarding assignment by the
Commission to Gunnison County of certain Commission inspection authority and

monitoring functions; and

5. The intent of the parties to enter into formal intergovernmental agreements to
implement actions that result from this MOU.

Authorities

The authorities to enter into this MOU include, but are not limited to, the Colorado Constitution,
Article X1V, Section 18 and Colorado Revised Statutes §829-1-201 et. seq.
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Reservations

This MOU is entarad into without prejudice to, and without waiving, any ,u.isdiction cr dther
rights, powers and privileges of aither of the Parties.

This MOU is not a final agency action by either of the Parties, and is not intended to, and does
not create, any right, benefit, or trust responsibility, substantive or procedural, enforceable at
law or equity, between the Parties, or by any non-party.

This MOU is not intended to supersede existing state or federal law, rule, regulation, or pre-
existing MOU(s). Nothing in this MOU will be construed as affecting the authorities of the
Parties or as binding beyond their respective authorities.

Coordination Meetings

The Parties will initially hold coordination meetings, at least twice a year, to discuss
implementation of this MOU. Approximately six months after the effective date of this MOU,
the Commission will accept public comment on, and review implementation of, the MOU at a
regularly scheduled public meeting. Thereafter, the Commission will accept public comment on,
and review implementation of, the MOU at a regularly scheduled public meeting on an annual

basis.

Local Government Designee Process

The Parties recognize that the Commission’s LGD process can be one valuable tool for
communication between the Parties, for identification of application-specific issues and
information, for conveyance of data to and from an applicant, and for making available to the
public accurate and complete information. The Parties intend to make most beneficial use of

the LGD process by, among other things:

1. Within the time frames identified by statute, rule, or current practice, the
Commission will provide adequate time for the LGD to review the application
materials submitted to the Commission;

2. The Parties will promptly and efficiently exchange all information pertinent to
permit applications pending before either of the parties;

3. The Commission will provide to the LGD opportunities for consultation that include
meaningful and substantive input; '

4. The Commission will give thoughtful weight to the LGD’s input on the permit
applications; and '

5. Gunnison County will, in turn, give thoughtful weight to the Commission’s permit
conditions, mitigations and other decisions.
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Inspection Authority

1t 5 the .ntant of tha Partiss that tha Commission shall 2:sign to Cunnison County certain
Commission ‘nspection and monitering functions, pursuan® to Colorado Revised Statute §,4-60-
106(15), so that Gunnison County can provide Commission inspection and monitoring services
during both development and operational phases of various projects within Gunnison County.
Any such assignments are subject to the following conditions:

1. The inspection and monitoring functions to be delegated by the Commission are not
considered land use permit conditions such that, pursuant to Colorado Revised Statute
§34-60-106(15), Gunnison County will not impose any new tax or fee, direct or indirect,
in order to conduct the inspection or monitoring functions to be delegated by the '
Commission and will assume all fiscal responsibility for the inspection and monitoring
assignments to be delegated by the Commission. While the inspection and monitoring
functions are not considered land use permit conditions, nothing in this MOU precludes
Gunnison County’s authority, pursuant to Colorado Revised Statute §34-60-106(15), to
charge fees for inspection and monitoring for road damage and compliance with local
fire codes, land use permit conditions, and local building codes.

2. Gunnison County will not receive compensation contingent on the number or nature of
alleged violations referred to the Commission by Gunnison County.

3. The Commission will approve and train the county official responsible for inspection and
monitoring.

4. The Commission will fetain all enforcement authority.

5. The Parties will draft a formal intergovernmental agreement to accomplish this
assignment. The Parties will involve a broad range of stakeholders to participate in
developing this intergovernmental agreement.

Information Disclosure

Any information furnished pursuant to this MOU will be subject to disclosure to the extent
allowed under the Freedom of Information Act (5 U.S.C. § 552), the Privacy Act (5 U.S.C. §552a),
and/or the Colorado Open Records Act (C.R.S. § 24-72-201 et seq.).

Similar Activities

This MOU in no way restricts the Parties from participating in similar activities with other public
or private agencies, organizations, or individuals.

Effective Date, Duration, and Amendment
This MOU takes effect upon the signature of both Parties thereto, and it shall remain in effect
for ten (10) years from the date of execution or until terminated upon 30 days written notice by

either party. This MOU may be extended or amended upon written request of either Party, and
written concurrence of the other Party.
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K. Separate Activities and Resources
Each of the Partias will conduct its own activities and utilize its owa resources, including '
expenditure of its own funds, in implementing this MOU. Each Party will carry out its separate
activities as expeditiously as possible in a coordinated and mutually beneficial manner.

L. Obligation of Funds
Nothing in this MOU shall commit either Party to obligate or transfer any funds. Specific work
projects or activities that involve the transfer of funds, services, or property between the Parties
will require separate agreements and be contingent upon the availability of appropriated funds.

M. Authorized Representatives
By signature below, each of the Parties certifies that its representatives are authorized, pursuant
to the authority of the Parties’ Commissions, to act in their respective areas for matters related
to this agreement.

For Gunnison County: For the Commission:

Hap Channell, Chairman Thomas L. Compton, Chairman

Phil Chamberland, Commissioner Peter Gowan, Secretary

Paula Swenson, Commissioner
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New state oil and gas rules could lead to more
horizontal drilling in Weld :

Weld likely to see more horizontal drilling after changes to regulations
By Chris Casey

ccasey@greeleytribune.com

Tuesday, Augusi 9, 2611
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The state oil and gas regutatory agency has approved rutes that give energy producers more leeway‘in how they
drill horizontal wells in the Wattenberg Field, which covers a large portion of Weld County. The rules likely will
lead to more horizontal drilling.

Operators sought the changes that offer more flexibility for well spacing in the region that has seen steady growth
in horizontal drilling. With more than 18.6 million barrels of oil produced a year. the Greater Walttenberg Area
accounts for more than half of the state’s oil production since 2006.

The Colorado Oil and Gas Conservation Commission board on Monday night unanimously approved several
amendments to what is known as Rule 318A, or the Greater Wattenberg Area rute.

“There was a limit on the number of wells produced from a particular formation,” said Robert Wiltis, a COGCC
enforcement officer. “The limit was eight wells in a governmental quarter section from a particular reservoir, or
oil and gas formation. The (new) rule removes the timit."”

Thom Kerr, COGCC permitting manager, said the amendments came about because the commission had been
getting roughty a dozen drilling applications a month that sought exceptions to Rule 318A, which was initially
adopted in 1998 and modified in 2005. !

wafter a few months it starts to look tike something is broken (with the rule). They were coming in applying for
exceptions,” Kerr said. '

0il and gas operators — including Noble Energy Inc., Anadarko Petroleum Corp., and Encana QOil and Gas Inc. -
told the COGCC that the proposed amendments would provide an improved framework for drilling in the
Wattenberg Field, which includes the oil-prone Niobrara formation. The amendments would “eliminate countiess
hearings before the commission on individuat horizontal well spacing applications.” Noble, Anadarko and Encana
said in a letter to the COGCC.

The approved amendments include:

» Changes to the wellbore spacing unit to a more flexible concept for horizontal wells.

~ Changes to the procedures for notice and hearing for mineral interest owners in wellbore spacing units.

- Eliminating the infill area. making infill and boundary wells optional n all of the Greater Wattenberg Area.

- Eliminating the need to count well completions by quarter section of tand.

- Adding water sampling in any section n the Wattenberg area where none has heen reported.

-~ Adding the requirement for operators to submit waste management plans.

The changes to the spacing of well units are intended to allow for a more equitable sharing of oil and gas
revenues by mineral interest owners.

Kerr said operators can now customize each wellbore as a spacing unit.

“It makes it simpler for the operator and other mineral interest owners that might be inciuded in the well,” he
said. Another amendment establishes a notice and hearing process to inform mineral owners of the intent of an
operator to create a new unit and drill a well. The idea is to streamline the process to create a unit and only go
through the commission hearing process when the parties can’t agree on terms.

Weld County by far leads the state in oil and gas production with roughly 17.000 active wells. Kerr said the
amended rules witl result in more horizontal drilling, “but it shoutdn’t result in tons and tons of wells,
uncontrolled. Because each well is going to have to produce enaugh oil and gas to pay for itself. So. there’s a
huge piece of economics in there.”

It costs $4 million to $8 miltion to drill, complete and bring each weil online. he said. The new rules pertain
mostly to drilling in Weld, but also appty to portions of Larimer and Boulder counties.
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“There's a lot of production in Wattenberg and a lol more that could be produced,” Kerr said. He added that the
new rules are "of economic benefit to the oit and gas industry, to the state, the county. to the mineral interest
owners. It creates jobs. There are a tot of reasons for it.”
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1T Scnior Svstems Anatvst

IT Senior Systems Analyst Laramie County
School Dist. #1 is seeking an enthusiastic.
organized. and experienced. Senior
Systems Analyst. Key roles include: design
and support of data warehouse Services.
and support of other District database

Dental Assisting

Academy for Dental Assisting Careers
FALL Session! Greelev - Longmont -
Littleton - 8 Saturdays ONLY! 303-774-

8100

-

AdChorces [>

Natural Gas #1
LNG Stock
Discover the Top
Natural Gas Stock
About to Soar. Get
New Report Here.

The Taurus
Corporation

972 294-4700 Cash
for your Royaity U.S.
Energy Investing
Since 1962

We Buy Mineral
Rights

Oil & Gas Royalties &
Minerals Professional
& Ethical

Alternative Energy
BP is investing in
business and
technology to deliver
clean energy.

T. Boone Natural
Gas

The Marcellus
Formation is 3x the
equivalent of Saudi's
oil. New rpt.
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BEFORE THE OIL AND GAS CONSERVATION COMMISSION
OF THE STATE OF COLORADO

IN THE MATTER OF CHANGES TO THE RULES )
OF PRACTICE AND PROCEDURE OF THE OIL )
AND GAS CONSERVATION COMMISSION OF ) ORDER NO. 1R-114
THE STATE OF COLORADO )

CAUSE NO. 1R

REPORT OF THE COMMISSION

TO ALL INTERESTED PARTIES AND TO WHOM IT MAY CONCERN:

DEFINITIONS
(100 SERIES)

BASE FLUID shall mean the continuous phase fluid type, such as water, used in a hydraulic
fracturing treatment.

CHEMICAL ABSTRACTS SERVICE shall mean the division of the American Chemical Society
that is the globally recognized authority for information on chemical substances.

CHEMICAL ABSTRACTS SERVICE NUMBER OR CAS NUMBER shall mean the unique
identification number assigned to a chemical by the chemical abstracts service.

CHEMICAL(S) shall mean any element, chemical compound, or mixture of elements or
compounds that has its own specific name or identity such as a chemical abstract service number,
whether or not such chemical is subject to the requirements of 29 Code of Federal Regulations
§1910.1200(g)(2) (2011).

CHEMICAL DISCLOSURE REGISTRY shall mean the chemical registry website known as
fracfocus.org developed by the Ground Water Protection Council and the Interstate Oil and Gas
Compact Commission. If such website becomes permanently inoperable, then chemical disclosure
registry shall mean another publicly accessible information website that is designated by the
Commission. .

CHEMICAL FAMILY shall mean a group of chemicals that share similar chemical properties and
have a common general name.

HEALTH PROFESSIONAL shall mean a physician, physician assistant, nurse practitioner,
registered nurse, or emergency medical technician licensed by the State of Colorado.

HYDRAULIC FRACTURING ADDITIVE shall mean any chemical substance or combination of
substances, including any chemicals and proppants, that is intentionally added to a base fluid for
purposes of preparing a hydraulic fracturing fluid for treatment of a well.

HYDRAULIC FRACTURING FLUID shall mean the fluid, including the applicable base fluid and all
hydraulic fracturing additives, used to perform a hydraulic fracturing treatment. ‘

HYDRAULIC FRACTURING TREATMENT shall mean all stages of the treatment of a well by the
application of hydraulic fracturing fluid under pressure that is expressly designed to initiate or
propagate fractures in a target geologic formation to enhance production of oil and natural gas.

PROPPANT shall mean sand or any natural or man-made material that is used in a hydraulic
fracturing treatment to prop open the artificially created or enhanced fractures once the treatment
is completed.

TOTAL WATER VOLUME shafl mean the total quantity of water from all sources used in the
hydraulic fracturing treatment, including surface water, ground water, produced water or recycled
water. ' :

TRADE SECRET shall have the meaning set forth in § 7-74-102(4) (2011) of the Colorado Uniform
Trade Secrets Act. '
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GENERAL RULES
(200 SERIES)

205. ACCESS TO RECORDS

a. All producers, operators, transporters, refiners, gasoline or other extraction plant operators and
initial purchasers of oil and gas within this State, shall make and keep appropriate books
and records covering their operations in the State, including natural gas meter calibration
reports, from which they may be able to make and substantiate the reports required by the
Commission or the Director.

b. Beginning May 1, 2009 on federal land and Aprif 1, 2009 on all other land, operators shall
maintain MSDS sheets for any Chemical Products brought to a well site for use downhole
during drilling, completion, and workover operations, excluding hydraulic fracturing

“treatments. With the exception of fuel as provided for in Rule 205.c., the reporting and
disclosure of. hydraulic fracturing additives and chemicals brought to a well site for use in
connection with hydraulic fracturing treatments is governed by Rule 205A.

c. Beginning June 1, 2009, operators shall maintain a Chemical Inventory by well site for each
Chemical Product used downhole during drilling, completion, and workover operations,
excluding hydraulic fracturing treatments, in an amount exceeding five hundred (500)
pounds during any quarterly reporting period. Operators shall also maintain a chemical
inventory by well site for fuel stored at the well site during drilling, completion, and workover
operations, including hydraulic fracturing treatments, in an amount exceeding five hundred
(500) pounds during any quarterly reporting period.

The five hundred (500) pound reporting threshold shall be based on the cumulative
maximum amount of a Chemical Product present at the well site during the quarterly
reporting period. Entities maintaining Chemical Inventories under this section shall update
these inventories quarterly throughout the life of the well site. These records must be
maintained in a readily retrievable format at the operator's local field office. The Colorado -
Department of Public Health and Environment may obtain information provided to the
Commission or Director in a Chemical Inventory upon written request to the Commission or
the Director. ‘

d. Where the composition of a Chemical Product is considered a Trade Secret by the vendor or
service provider, Operators shall only be required to maintain the identity of the Trade
Secret Chemical Product and shall not be required to maintain information concerning the
identity of chemical constituents in a Trade Secret Chemical Product or the amounts of such
constituents. The vendor or service provider shall provide to the Commission a list of the
chemical constituents contained in a Trade Secret Chemical Product upon receipt of a letter
from the Director stating that such information is necessary to respond to a spill or release
of a Trade Secret Chemical Product or a complaint from a potentially adversely affected
landowner regarding impacts to public health, safety, welfare, or the environment. Upon '
receipt of a written statement of necessity, information regarding the chemical constituents
contained in a Trade Secret Chemical Product shall be disclosed by the vendor or service
provider directly to the Director or his or her designee.

The Director or designee may disclose information regarding those chemical constituents to
additional Commission staff members to the extent that such disclosure is necessary to
allow the Commission staff member receiving the information to assist in responding to the
spill, release, or complaint, provided that such individuals shall not disseminate the
information further. In addition, the Director may disclose information regarding those
chemical constituents to any Commissioner, the relevant County Public Health Director or -
Emergency Manager, or to the Colorado Department of Public Health and Environment's
Director of Environmental Programs upon request by that individual. Any information so
disclosed to the Director, a Commission staff member, a Commissioner, a County Public
Health Director or Emergency Manager, or to the Colorado Department of Public Health and
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Environment's Director of Environmental Programs shall at all times be considered
confidential and shall not become part of the Chemical Inventory, nor shall it be construed
as publicly available. The Colorado Department of Public Health and Environment's Director
of Environmental Programs, or his or her designee, may disclose information regarding the
chemical constituents contained in a Trade Secret Chemical Product to Colorado
Department of Public Health and Environment staff members under the same terms and
conditions as apply to the Director.

e. The vendor or service provider shall also provide the chemical constituents of a Trade Secret
Chemical Product to any health professional who requests such information in writing if the
health professional provides a written statement of need for the information and executes a
Confidentiality Agreement, Form 35. The written statement of need shall be a statement that
the health professional has a reasonable basis to believe that (1) the information is needed
for purposes of diagnosis or treatment of an individual, (2) the individual being diagnosed or
treated may have been exposed to the chemical concerned, and (3) knowledge of the
chemical constituents of such Trade Secret Chemical Product will assist in such diagnosis
or treatment. The Confidentiality Agreement, Form 35, shall state that the health
professional shall not use the information for purposes other than the health needs asserted
in the statement of need, and that the health professional shall otherwise maintain the
information as confidential. Where a health professional detemmines that a medical
emergency exists and the chemical constituents of a Trade Secret Chemical Product are
necessary for emergency treatment, the vendor or service provider shall immediately
disclose the chemical constituents of a Trade Secret Chemical Product to that health
professional upon a verbal acknowledgement by the health professional that such
information shall not be used for purposes other than the health needs asserted and that the
health professional shall otherwise maintain the information as confidential. The vendor or
service provider may request a written statement of need, and a Confidentiality Agreement,
Form 35, from all health professionals to whom information regarding the chemical
constituents was disclosed, as soon as circumstances permit. Information so disclosed to a
health professional shall not become part of the Chemical Inventory and shall in no way be
construed as publicly available.

f. Such books, records, inventories, and copies of said reports required by the Commission or the
Director shall be kept on file and available for inspection by the Commission for a period of
at least five years except for the Chemical Inventory, which shall be kept on file and
available for inspection by the Commission for the life of the applicable oil and gas well or oil
and gas location and for five (5) years after plugging and abandonment. Upon the
Commission’s or the Director's written request for information required to be maintained or
provided under this section, the record-keeping entity or third-party vendor shall supply the
Commission or the Director with the requested information within three (3) business days in
a format readily-reviewable by the Commission or the Director, except in the instance where
such information is necessary to administer emergency medical treatment in which case
such information shall be provided as soon as possible. information provided to the
Commission or the Director under this section that is entitied to protection under state or
federal law, including C.R.S. § 24-72-204, as a trade secret, privileged information, or
confidential commercial, financial, geological, or geophysical data shall be kept confidential
and protected against public disclosure unless otherwise required, permitted, or authorized
by other state or federal law. Any disclosure of information entitled to protection under any
state or federal law made pursuant to this section shall be made only to the persons
required, permitted, or authorized to receive such information under state or federal law in
order to assist in the response to a spill, release, or complaint and shall be subject to a
requirement that the person receiving such information maintain the confidentiality of said
information. The Commission or the Director shall notify the owner, holder, or beneficiary of
any such protected information at least one (1) business day prior to any required,
permitted, or authorized disclosure. This notification shall include the name and contact
information of the intended reci pient of such protected information, the reason for the
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disclosure, and the state or federal law authorizing the disclosure. Information so disclosed
shall not become part of the Chemica!l Inventory and shall in no way be construed as
publicly available. 200-4 As of May 30, 2009

g. The Director and the authorized deputies shall have access to all well records wherever located.
All operators, drilling contractors, drillers, service companies, or other persons engaged in
drilling or servicing wells, shall permit the Director, or authorized deputy, at the Director's or
their risk, in the absence of negligence on the part of the owner, to come upon any lease,
property, or well operated or controlled by them, and to inspect the record and operation of
such wells and to have access at all times to any and all records of wells; provided, that
information so obtained shall be kept confidential and shall be reported only to the
Commission or its authorized agents.

h. In fhe event that the vendor or service provider does not provide the information required by
Rules 205.d, 205.e, or 205.f directly to the Commission or a health professional, the
operator is responsible for providing the required information.

i. In the event the operator establishes to the satisfaction of the Director that it lacks the right to
obtain the information required by Rules 205.d, 205.e, or 205.f and to provide it directly to
the Commission or a health professional, the operator shall receive a variance from these
rule provisions from the Director.

205A. HYDRAULIC FRACTURING CHEMICAL DISCLOSURE.

a. Applicability. This Commission Rule 205a applies to hydraulic fracturing treatments
performed on or after April 1, 2012.

b. Required disclosures.

(1) Vendor and service provider disclosures. A service provider who performs any
part of a hydraulic fracturing treatment and a vendor who providés hydraulic
fracturing additives directly to the operator for a hydraulic fracturing treatment shall,
with the exception of information claimed to be a trade secret, furnish the operator
with the information required by subsection 205A.b.(2)(A)(viii) — (xii) and subsection
205A.b.(2)(B), as applicable, and with any other information needed for the operator
to comply with subsection 205A.b.(2). Such information shall be provided as soon
as possible within 30 days following the conclusion of the hydraulic fracturing
treatment and in no case later than 90 days after the commencement of such
hydraulic fracturing treatment.

(2) Operator disclosures.

‘A. Within 60 days foliowing the conclusion of a hydraulic fracturing treatment,
and in no case later than 120 days after the commencement of such hydraulic
fracturing treatment, the operator of the welf must complete the chemica! disclosure
registry form and post the form on the chemical disclosure registry, including:

(i) the operator name;

(i) the date of the hydraulic fracturing treatment;
(iii) the county in which the well is focated;

(iv) the API number for the well;

(v) the well name and number;

(vi) the longitude and latitude of the wellhead;
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(vii) the true vertical depth of the well;

(viii) the total volume of water used in the hydraulic fracturing treatment
of the well or the type and total volume 'of the base fluid used in the hydraulic
fracturing treatment, if something other than water;

(ix) each hydraulic fracturing additive used in the hydraulic fracturing
fluid and the trade name, vendor, and a brief descriptor of the intended use or
function of each hydraulic fracturing additive in the hydraulic fracturing fluid;

(x) each chemical intentionally added to the base fluid;

(xi) the maximum concentration, in percent by mass, of each chemical
intentionally added to the base fluid; and

(xii) the chemical abstract service number for each chemical
intentionally added to the base fluid, if applicable.

.B. If the vendor, service provider, or operator claim that the specific identity of
a chemical, the concentration of a chemical, or both the specific identity and
concentration of a chemical is/are claimed to be a trade secret, the operator of the
well must so indicate on the chemical disclosure registry form and, as applicable, the
vendor, service provider, or operator shall submit to the Director a Form 41 claim of
entitlement to have the specific identity of a chemical, the concentration of a
chemical, or both withheld as a trade secret. The operator must nonetheless disclose
all information required under subsection 205A.b.(2)(A) that is not claimed to be a
trade secret. If a chemical is claimed to be a trade secret, the operator must also
include in the chemical registry form the chemical family or other similar descriptor
associated with such chemical.

C. At the time of claiming that a hydraulic fracturing chemical, concentration,
or both is entitled to trade secret protection, a vendor, service provider or operator
shall file with the commission claim of entittement, Form 41, containing contact
information. Such contact information shall include the claimant’'s name, authorized
representative, mailing address, and phone number with respect to trade secret
claims. If such contact information changes, the claimant shall immediately submit a
new Form 41 to the Commission with updated information.

D. Unless the information is entitled to protection as a trade secret, information
submitted to the Commission or posted to the chemical disclosure registry is public
information. '

(3) Ability to search for information.
A. If the Commission determines, as of January 1, 2013, that:

(). The chemical disclosure registry does not allow the Commission staff
and the public to search and sort the registry for Colorado information by
geographic area, ingredient, chemical abstract service number, time period,
and operator; and '

(i) There is no reasonable assurance that the registry will aliow for such
searches by a date certain acceptable to the Commission,

Then the provisions of subsection 205A.b.(3)(B) below shall apply.

B. Beginning February 1, 2013, any operator who posts a chemical disclosure
form on the chemical disclosure registry shall also submit the form to the Commission
in an electronic format acceptable to the Commission. As soon thereafter as

Page § of 18

BOCC 3/1/2012



224 of 277

practicable, the Commission shall make such forms available on the Commission's
website in a manner that aliows the public to search the information and sort the
forms by geographic area, ingredient, chemical abstract service number, time period
and operator, as practicable.

(4) Inaccuracies in information. A vendor is not resporsible for any inaccuracy in
information that is provided to the vendor by a third party manufacturer of the hydraulic
fracturing additives. A service provider is not responsible for any inaccuracy in information
that is provided to the service provider by the vendor. An operator is not responsible for any
inaccuracy in information provided to the operator by the vendor or service provider.

: (5) Disclosure to health professionals. Vendors, service companies, and operators
shall identify the specific identity and amount of any chemicals claimed to be a trade secret
to any health professional who requests such information in writing if the heaith professional
provides a written statement of need for the information and executes a confidentiality
agreement, Form 35. The written statement of need shall be a statement that the health
professional has a reasonable basis to believe that (1) the information is needed for
purposes of diagnosis or treatment of an individual, (2) the individual being diagnosed or
treated may have been exposed to the chemical concerned, and (3) knowledge of the
information will assist in such -diagnosis or treatment. The confidentiality agreement, Form
35, shall state that the health professional shall not use the information for purposes other
than the health needs asserted in the statement of need, and that the health professional
shall otherwise maintain the information as confidential. Where a health professional
determines that a medical emergency exists and the specific identity and amount of any
chemicals claimed to be a trade secret are necessary for emergency treatment, the vendor,
service provider, or operator, as applicable, shall immediately disclose the infomation to
that health professional upon a verbal acknowledgement by the health professional that
such information shall not be used for purposes other than the health needs asserted and
that the health professional shall ctherwise maintain the information as confidential. The
vendor, service provider, or operator, as applicable, may request a written statement of
need, and a confidentiality agreement, Form 35, from all health professionals to whom
information regarding the specific identity and amount of any chemicals claimed to be a
trade secret was disclosed, as soon as circumstances permit. Information so disclosed to a
health professional shall in no way be construed as publicly available.

c. Disclosures not required. A vendor, service provider, or operator is not required to:

(1) disclose chemicals that are not disclosed to it by the manufacturer, vendor, or
service provider;

(2) disclose chemicals that were not intentionally added to the hydraulic fracturing
fluid; or

(3) disclose chemicals that occur incidentally or are otherwise unintentionally present
in trace amounts, may be the incidental result of a chemical reaction or chemical process, or
may be constituents of naturally occurring materials that become part of a hydraulic
fracturing fluid.

d. Trade secret protection.

(1) Vendors, service companies, and operators are not required to disclose trade
secrets to the chemical disclosure registry.

(2) If the specific identity of a chemical, the concentration .of a chemical, or both the
specific identity and concentration of a chemical are claimed to be entitled to protection as a
trade secret, the vendor, service provider or operator may withhold the specific identity, the
concentration, or both the specific identity and concentration, of the chemical, as the case
may be, from the information provided to the chemical disclosure registry. Provided,
however, operators must provide the information required by Rule 205A.b.(2)(B) & (C).
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The vendor, service provider, or operator, as applicable, shall provide the specific
identity of a chemical, the concentration of a chemical, or both the specific identity and
concentration of a chemical claimed to be a trade secret to the Commission upon receipt of
a letter from the Director stating that such information is necessary to respond to a spill or
release or a complaint from a person who may hav=a been directly and adversely affected or
aggrieved by such spili or release. Upon receipt of a written statement of necessity, such
information shall be disclosed by the vendor, service provider, or operator, as applicable,
directly to the Director or his or her designee and shall in no way be construed as publicly
available.

The Director or designee may disclose information regarding the specific identity of a
chemical, the concentration of a chemical, or both the specific identity and concentration of
a chemical claimed to be a trade secret to additional Commission staff members to the
extent that such disclosure is necessary to allow the Commission staff member receiving
the information to assist in responding to the spill, release, or complaint, provided that such
individuals shall not disseminate the information further. In addition, the Director may
disclose such information to any Commissioner, the relevant county public health director or
emergency manager, or to the Colorado Department of Public Health and Environment's
director of environmental programs upon request by that individual. Any information so
disclosed to the Director, a Commission staff member, a Commissioner, a county public
health director or emergency manager, or to the Colorado Department of Public Health and
Environment's director of environmental programs shall at all times be considered
confidential and shall not be construed as publicly available. The Colorado Department of
Public Health and Environment's director of environmental programs, or his or her designee,
may disclose such information to Colorado Department of Public Health and Environment
staff members under the same terms and conditions as apply to the director.

e. Incorporated materials. Where referenced herein, these regulations incorporate by
reference material originally published elsewhere. Such incorporation does not include later
amendments to or editions of the referenced material. Pursuant to section 24-4-103 (12.5)
C.R.S., the Commission maintains copies of the complete text of the incorporated materials
for public inspection during regular business hours. Information regarding how the
incorporated material may be obtained or examined is available at the Commission's office
located at 1120 Lincoin Street, Suite 801, Denver, Colorado 80203.

DRILLING, DEVELOPMENT, PRODUCTION AND ABANDONMENT
(300 SERIES)

RULE 305.E.(1).A CONTENT OF NOTICES.

A. Landowner Notice. The landowner notice shall include the Form 2A itself (without
attachments), a copy of the information required under Rule 303.d.(3).B, 303.d.(3).C,
303.d.(3).E, the COGCC'’s information sheet on hydraulic fracturing treatments and
any additional information the operator deems appropriate and inform the recipient
that the complete application (including attachments) may be reviewed on the
COGCC website and that he or she may submit comments to the Director, as
provided on the COGCC website. The operator need not provide the COGCC's
information sheet on hydraulic fracturing treatments where hydraulic fracturing
treatments are not going to be applied to the well in question. For the surface owner,
this notice shall include a copy of the COGCC Informational Brochure for Surface
Owners, a postage-paid, return-addressed post card whereby the surface owner may
request consultation pursuant to Rule 306, and, where the oil and gas location is not
subject to a surface-use agreement, a copy of the COGCC Onsite Inspection Policy
(See Appendix or COGCC website).
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RULE 316C. NOTICE OF INTENT TO CONDUCT HYDRAULIC FRACTURING TREATMENT.

Operators shall give at least 48 hours advance written notice to the Commission of a hydraulic
fracturing treatment at any well. Such notice shall be provided on a Form 42 notice of hydraulic
fracturing treatment. The Commission shall provide prompt electronic notice of such intention to
the relevant local governmental designee (LGD).

RULES OF PRACTICE AND PROCEDURE
(500 SERIES)

523.c. BASE FINE SCHEDULE

Rule 523c. Base fine schedule

Base fine schedule. The following table sets forth the base fine for violation of the rules listed
Rule Number 205A

Base Fine $1000

Attached, as Exhibit A, is a statement giving the basis and purpose of the revisions and such
statements are incorporated herein by reference.

DON j\y,D PERFORMED by the Oil and Gas Conservation Commission of the State
of Colorado this day of December, 2011.

IN THE NAME OF THE COLORADO
OIL AND GAS CONSERVATION COMMISSION
OF THE STATE OF COLORADO

By M ﬂ %‘Wﬂ/

Peter J. Gpfven, Acting Secretary

Dated at Suite 801

1120 Lincoln Street
Denver, Colorado 80203
December 13, 2011
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Exhibit A

Proposed Statement of Basis, Specific Statutory Authority, and Purpose

AMENDMENTS TO 100 SERIES DEFINITIONS, 200 SERIES GENERAL RULES, 300 SERIES
DRILLING, DEVELOPMENT, PRODUCTION AND ABANDONMENT RULES and 500 SERIES
PRACTICE AND PROCEDURE RULES

2 CCR 404-1

This statement sets forth the basis, specific statutory authority, and purpose for the new rules and
amendments to Rules 100, 205, 305, 316 and 523 of the Rules of the Colorado Oil and Gas
.Conservation Commission promuligated by the Colorado Oif and Gas Conservation Commission
(“Commission” or “COGCC"). '

in adopting the new rules and amendments, the Commission relied upon the entire administrative
record for this rulemaking proceeding, which formally began in the fall of 2011 and informally
began in the summer of 2011. The new rules and amendments were initially discussed with
representatives of the oil and gas industry and conservation community during informal meetings
in August 2011. These discussions continued during September 2011, and the Commission staff
held work sessions with these groups during October 2011 to help develop the proposed rules.
The administrative record includes the proposed rules and recommended modifications and
alternatives; public comments, testimony, and exhibits; and one day of public and party hearings.

Statutory Authority

The new rules and amendments are based on: 1) general Commission jurisdiction and rulemaking
authority granted in section 34-60-105 (1) C.R.S; and 2) specific statutory authority of sections 34-
60-106(2), 34-60-106(4) and 34-60-106(10) C.R.S. The Commission adopted the following
statement of basis and purpose consistent with section 24-4-103(4), C.R.S., of the Administrative
Procedure Act. This statement is incorporated by reference in the rules adopted. The rulemaking
hearing for these new rules and amendments was held by the Commission on December 5, 2011.
These amendments become effective twenty days after publication in the Colorado Register.

Basis and Purpose
INTRODUCTION

A major reason for adopting the new rules and amendments was to address concerns regarding
hydraulic fracturing. Members of the public have expressed interest in learning the identity of
chemicals in hydraulic fracturing fluids. Many oil and gas operators are currently providing such
information through the FracFocus.org website, and several other states have adopted or are
adopting similar regulations.

Hydraulic fracturing, commonly referred to as fracing, is the process of creating small cracks, or
fractures, in underground geological formations providing pathways to allow oil and natural gas to
flow into the wellbore: and thereby increase production. Prior to initiating hydraulic fracturing,
engineers and geoscientists study and model the physical characteristics ‘of the hydrocarbon
bearing rock formation, including its permeability, porosity and thickness. Using this information,
they design the process to keep the resulting fractures within the target formation. In Colorado, the
target formation is often more than 7,000 feet below the ground surface and more than 5,000 feet
below drinking water aquifers.

To fracture the formation, fracturing fluids are injected down the well bore and into the formation.
These fluids typically consist of water, sand, and chemical additives. The pressure created by
injecting the fluid opens the fractures. Sand is carried into the fractures by the fluid and keeps the
fractures open to increase the flow of oil or natural gas to the well bore. The chemicals serve a
variety of purposes, including increasing viscosity, reducing friction, controlling bacteria, and
decreasing corrosion. Following the treatment, much of the fracturing fluid flows back up the well
bore and is collected at the surface in tanks or lined pits.

Fracture treatment of oil and gas wells in Colorado began in the 1970s and has evolved since
then, Most of the hydrocarbon bearing formations in Colorado would not produce economic
quantities of hydrocarbons without hydraulic fracturing.
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The Commission Staff believes the new rules and amendments will significantly increase the
transparency of hydraulic fracturing operations. The proposed rules require service companies
and vendors to disclose all known chemicals in hydraulic fracturing fluids to operators and require
operators to disclose such chemicals to the public via the website FracFocus.org or, with respect to
an operator's trade secrets, directly to the Commission or health professionals. FracFocus.org is a
hydraulic fracturing chemical registry website created by the Ground Water Protection Council and
the Interstate Oil and Gas Compact Commission.

The new rules and amendments reflect staff discussions with those intergovernmental
organizations, as well as other states, industry associations, individual operators, and conservation
groups. Although states have taken different approaches to disclosure, and the industry and
conservation groups disagree on several issues, the Commission believes the proposed new rules
and amendments strike a responsible balance.

The following discussion summarizes the new rules and amendments and explains their purpose.
IDENTIFICATION AND EXPLANATION OF AMENDMENTS

The new rules and amendments make substantive amendments and additions to the Rules and
Regulations of the Colorado Oil and Gas Conservation Commission, 2 CCR 404-1 (*Commission
Rules”). The general authority for adoption of these rules is set out in the Statutory Authority
section set forth above and is generally applicable to all the new rules and amendments. The most
specific authority and a summary of the purpose for each rule change are set forth below.
References to particular factors or testimony are intended to be illustrative and not comprehensive.

100 Series Definitions

The Commission’s 100 Series Rules contain many definitions that occur throughout the
Commission Rules and throughout the Oil and Gas Conservation Act, § 34-60-100 C.R.S. et seq.

Amendments
The following definitions were substantively amended:
Chemicai(s)

Basis: The statutory basis for this amendment is § 34-60-106 (2)(d) C.R.S.

Purpose: The purpose of this amendment is to clarify the scope of disclosure
obligations under the new and amended rules. Under the proposed Colorado rule, afl
chemicals used in hydraulic fracturing treatments must be disclosed irrespective of
whether the chemical is listed on a Material Safety Data Sheet pursuant to the federal
Occupational Safety and Health Act.

»

Trade Secret
Basis: The statutory basis for this amendment is § 34-60-106 (2)(d) C.R.S.

Purpose: The purpose of this amendment is to conform the definition of trade secret
in the rules to the statutory definition set forth in the Uniform Trade Secrets Act, § 7-
74-102(4).

The following definitions were added:

Base Fluid; Chemical Abstracts Service; Chemical Abstracts Service Number or CAS
Number; Chemical Disclosure Registry; Chemical Family; Health Professional;
Hydraulic Fracturing Additive; Hydraulic Fracturing Fluid; Hydraulic Fracturing
Treatment; Proppant; and Total Water Volume.

Basis: The statutory basis is § 34-60-106 (2)(d) C.R.S.

Purpose: These definitions are ﬁecessaw as terms of art to give meaning to
Colorado’s disclosure regime.
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200 Series Rules
' Amendments to 200 Series Rules: Rule 205., Access to Records
Basis: The statutory basis is § 34-60-106 (2)(d) C.R.S.

Purpose: Rule 205 requires operators, among other things, to maintain chemical
inventories for chemical substances brought to a well site for use downhole. Under
amended Rule 205, chemicals used for hydraulic fracturing treatments are exempted
from this requirement and are instead addressed in new Rule 205A, which requires
the public disclosure of chemicals used in hydraulic fracturing. Public disclosure
under Rule 205A would be limited to hydraulic fracturing fluids, while other chemical
products used downhole, other than hydraulic fracturing fluids, would continue to be
inventoried and disclosed upon request to the Commission and health professionals

. under Rule 205. Operators will still need to maintain inventories of fuel regardless of
whether such fuel is used in connection with hydraulic fracturing treatments or other
activities. Further, if diesel or other fuel is used as a hydraulic fracturing fluid, such
use shall be disclosed pursuant to Rule 205A.

Additions to 200 Series Rules: Rule 205A., Hydraulic Fracturing Chemical Disclosure
Basis: The statutory basis is § 34-60-106 (2)(d) C.R.S.

Purpose: New Rule 205A would require public disclosure of hydraulic fracturing
chemicals using the FracFocus.org website, which has been voluntarily used by
numerous Colorado operators to report information on about 50% of the wells
hydraulically fractured in Colorado this year. It is similar to regulations recently
proposed in Texas. Other states have similarly adopted or are considering adopting
regulations mandating the public disclosure of hydraulic fracturing chemicals through
the FracFocus.org website.

Rule 205A, Subpart a: Applicability. Rule 205A provides that the new fracturing
chemical disclosure requirements will apply to all hydraulic fracturing treatments
performed on or after April 1, 2012. As previously noted, many Colorado operators
are already submitting information to the FracFocus.org website. Therefore, the
COGCC staff believes that it is feasible and fair for Rule 205A to apply to all
freatments performed on or after April 1, 2012. If an operator finds that, despite
diligent efforts, it is unable to satisfy the requirements of Rule 205A beginning April 1,
2012, then it may seek a temporary variance under Rule 502.b(1).

Rule 205A, Subpart b: Required Disclosures. Rule 205A imposes disclosure
obligations on suppliers, service companies, and operators. The supplier or service
company must, as soon as possible within 30 days following the conclusion of a
hydraulic fracturing treatment, furnish the operator of the well with the information
necessary for the operator to meet its disclosure obligations. Provided, however,
vendor and service providers need not provide information claimed to be a trade
secret to operators. The operator must, within 60 days following the conclusion of a
hydraulic fracturing treatment, complete and post the chemical registry disclosure
form with FracFocus. The FracFocus form includes information about the well, the
volume of water used, and the chemicals and their concentrations. The Commission
acknowledges concerns expressed by industry that certain formats for disclosure
may present the possibility of competitors “reverse engineering” proprietary formulas
for hydraulic fracturing additives. Accordingly, the rule permits operators to report the
required information in a format that does not link chemical ingredients (including
chemical names, CAS numbers and concentrations) to their respective hydraulic
fracturing additive. If a chemical is entitled to trade secret protection, then the
operator must still provide information on its chemical family. The supplier, service
company, or operator, as applicable, must also provide the identity of a trade secret
chemical to a health professional that satisfies certain conditions (immediate
disclosure is required in medical emergencies).

At the time of claiming that a chemical, concentration, or both is a trade secret, the

vendor, service provider or operator must file with the Commission a Claim of

Entitement, Foom 41, containing the claimant's name, authorized representative,

mailing address, and phone number. Among other things, this is intended to assist
Page 11 of 18
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the Commission and health professionals in promptly obtaining trade secret
information where appropriate.

FracFocus currently allows the pubiic to search and sort information by well,
geographic area and operator, but not by ingredient, chemical abstract service
number or time period. In the event FracFocus does not permit searching and
sorting by ingredient, chemical abstract service number and time period by January
1,.2013, and there is no reasonable assurance that FracFocus will allow for such
searches by a date certain acceptable to the Commission, then the proposed rules
require operators to also file their disclosure reports with the Commission by
February 1, 2013. As soon thereafter as practicable, the Commission will make the
forms available on the Commission's website in a manner that enables the public to
search and sort them by geographic area, ingredient, chemical abstract service
number, time period, and operator, as practicable.

The requirement that information claimed to be a trade secret be disclosed to health
professionals under certain circumstances is patterned after existing Rule 205. In
addition, most other states have required or are proposing to require similar
disclosure, and several of them have pattemed their requirements after Rule 205 as
well. The Commission staff believes that this type of disclosure is generally well
accepted and just-as appropriate for hydraulic fracturing chemicals as for other
downhole chemicals.

- Rule 205A, Subpart c: Disclosures Not Required. Rule 205A will not require
suppliers, service companies or operators to disclose chemicals which are not
disclosed to them, were not intentionally added to the hydraulic fracturing fluid, or
occur incidentally or are otherwise unintentionally present. This part of Rule 205A is
similar to the proposed Texas disclosure rule and is intended to ensure that requiring
disclosure of all chemicals will not impose unfair or unreasonable burdens on
companies. : '

Rule 205A, Subpart d: Trade Secret Protection. As previously noted, Rule 205A
will protect information claimed to be a trade secret from disclosure. Under the
Commission Rules, a trade secret is defined as “any confidential formula, pattern,
process, device, information, or compilation of information that is used in an
employér's business, and that gives the employer an opportunity to obtain an
advantage over competitors who do not know or use it.” Unless the information is
entitled to protection as a trade secret, information submitted to the Commission or
posted through FracFocus is public information.

The Colorado Open Records Act, the Colorado Uniform Trade Secrets Act, all other
states that require hydraulic fracturing chemical disclosure and the FracFocus
website protect trade secrets. The trade secret provisions of the proposed rule are
patterned after existing Rule 205, which was the subject of extensive comment,
review, and deliberation by the Commission in 2008. It allows suppliers, service
companies, and operators to withhold trade secret information. But they must stili
provide such information to the Commission if the Commission determines the
information is necessary to respond to a spill, release, or complaint.

Trade Secret Challenges Whether and under what circumstances a vendor, service
company or operator's use of the trade secret provisions of Rule 205A could be
challenged was the subject of much discussion during the rulemaking.

Section 114 of the Oil and Gas Conservation Act provides: “In the event the
commission fails to bring suit to enjoin any actual or threatened violation of this
article, or of any rule, regulation, or order made under this article, then any person or
party in interest adversely affected and who has notified the commission in writing of
such violation or threat thereof and has requested the commission to sue, may, to
prevent any or further violation, bring suit for that purpose in the district court of any
county in which the commission could have brought suit. If, in such suit, the court
holds that injunctive relief should be granted, then the commission shall be made a
party and shall be substituted for the person who brought the suit, and the injunction
shall be issued as if the commission had at all times been the complaining party.” §
34-60-114,-C.R.S. This allows an adversely affected individual to notify the COGCC
if they believe that a trade secret claim is invalid. The COGCC could issue an order
i Page 12 0f 168
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requiring the claimant to substantiate the valid'rty'of its claim. if the COGCC declines
to act, or if the adversely affected individual disagrees with a COGCC determination
that a claim is valid, then such individual could seek judicial review.

In addition, Rule 522.(a)(1) authorizes any person who may be directly and adversely
affected or aggrieved as a result of an alleged violation of any COGCC Rule to file a
complaint requesting that the Director issue a Notice of Alleged Violation (NOAV). If
the Director, after investigating the complaint, decides not to issue an NOAV, the
complainant may file an application to the COGCC requesting the COGCC to enter
an Order Finding Violation. Such a proceeding could be resolved without disclosure
of the chemical identity or concentration. The issue would be whether the claimant
can substantiate that the information constitutes a trade secret as defined in Rule
100. ‘ '

For purposes of determining public challenges to trade secret designation under
Section 114 of the Oil and Gas Conservation Act and under Commission Rule 522,
the COGCC believes the question of whether someone has been directly and
adversely affected or aggrieved should be broadly construed.

The Commission determined that the foregoing statutory and regulatory provisions
allowed the COGCC, in its discretion, to receive, investigate, assess and determine
claims that a vendor, service company or operator has improperly claimed a trade
secret. The COGCC's exercise of these powers will be utilized on a case-by-case
basis. . In some circumstances, the COGCC may exercise its authority to investigate
and challenge a trade secret claim. In other circumstances, the COGCC may abstain
from such a challenge to allow for immediate resolution by a court, which should
have more experience, and better procedural tools and protections.

Designation of Trade Secrets Whether the COGCC should review and approve
trade secret claims was likewise the subject of much discussion during the
rulemaking. The Commission considered and rejected a trade secrets regime that
would have required the COGCC to review and approve all trade secret claims.
Such a regime raised a number of concerns, including the COGCC's general lack of
experience in evaluating trade secret claims, the risk of inadvertent disclosure, and
the reprioritization of COGCC objectives and reallocation of COGCC resources,
potentially at the expense of other priorities, many of which directly or indirectly
involve environmental protection. :

Additionally, the Commission was also concerned that a review and approval process
would enable any person to request, under the Colorado Open Records Act, all
documents concerning a trade secret designation from the COGCC, including the
identity or concentration of the chemical and any internal staff documents evaluating
the trade secret claim. In the event of such a request, the COGCC would be
obligated to either disclose such information to the requesting party, or withhold it as
atrade secret. Under the latter scenario, the requesting party could sue the COGCC
in district court to challenge the trade secret designation. Although the trade secret
claimant would likely intervene in the lawsuit to preserve the confidentiality of the
information, the COGCC would nonetheless be a party and would have to devote
resources to the litigation. Further, the requesting party could be entitled to its
attorneys’ fees and costs from the COGCC under CRS § 24-72-204(5). The
Commission wished to avoid these risks.

Rule 205A.b.(2).B. provides, among other things, that a vendor, service provider, or
operator, as applicable, “shall submit to the director a Form 41, Claim of Entitlement,
to have the specific identity of a chemical, the concentration of a chemical, or both
withheld as a trade secret.” The Commission has adopted a Form 41, Claim of
Entitlement, for this purpose. A copy of From 41 is attached as Appendix IX to these
Rules and may be modified only through the Commission’s rulemaking procedures
as provided in Rule 529.

The Commission also notes that, in the event of a spill or release of a trade secret
chemical, or for purposes of investigating a complaint alleging such a spill or release,
the COGCC Director can demand the trade secret information. The COGCC, in
turn, may disclose this information to its Commissioners, certain county officials, and
the Colorado Department of Public Health and Environment.
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The Commission expects the Director to issue a report identifying, among other
relevant information, the number of trade secret claims made under Rule 205A and
identifying the vendors, service providers and operators making such claims. The
Commission expects the Director to issue such a report within twelve months of the
effective date of the proposed rules.

The Commission considered the foregoing issues carefully and determined that the
proposed rules reflect an appropriate policy choice balancing numerous interests.

Rule 205A, Subpart e: Incorporated Material. This is boilerplate language that
Colorado law requires where a regulation incorporates by reference material
published elsewhere, e.g., the OSHA regulations.

300 Series Rules
Additions to 300 Series Rules:
Rule 305.e.(1).A, Landowner Notice.
Basis: The statutory basis is § 34-60-106 (2)(d) C.R.S.

Purpose: An operator making application for approval of an Oil and Gas Location
Assessment, Form 2A, must provide the surface owner and owners of surface
property within five hundred (500) feet of the proposed oil and gas location with
various information. These information requirements are broadened under the
amendment to include a new COGCC information sheet on hydraulic fracturing. This
information sheet will, among other things, advise surface owners that most wells in
Colorade are hydraulically. fractured, provide general information on hydraulic
fracturing treatments, and offer instruction in the collection of baseline water samples
if the surface owner is concerned about potential impacts from hydraulic fracturing.
However, such notice will not be required if hydraulic fracturing treatments are not -
going to be applied to the well in question.

Rule 316C., Notice of Intent to Conduct Hydraulic Fracturing Treatment.
Basis: The statutory basis is § 34-60-106 (2)(d) C.R.S.

Purpose: New Rule 316C will require operators to provide the Commission with 48
hours advance written notice of their intention to hydraulically fracture a well. The
COGCC shall then provide prompt electronic notice of such intention to the relevant
local governmental designee. The COGCC staff would develop a new form for this
purpose, which would be designated Form 42, Notice of Hydraulic Fracturing
Treatment. This notification would assist the COGCC in arranging inspections to
observe hydraulic fracturing where appropriate.

500 Series Rules
Addition to 500 Series Rules: Rule 523C., Base Fine Schedule.
Basis: The statutory basis is § 34-60-106 (2)(d) C.R.S.

Purpose: Amended Rule 523C was proposed in order to establish a base line fine
for violations of the new and amended rules. A fine of $1000 per day, subject to
adjustment by the Commission, is consistent with the fines imposed by the
Commission for violations of the majority of the Commission’s Rules.

CONCLUSION

The new rules and amendments are expected to increase the transparency of hydraulic fracturing
operations in the State of Colorado and, at the same time, afford appropriate protections for
vendor, service provider and operator trade secrets. The new rules and amendments are also
expected to increase the Commission Staffs ability to inspect and oversee hydraulic fracturing
operations.
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APPENDIX IX

FORM 41
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Form 41
Section A - Classification of Entity Asserting Trade Secret Claim

__Operator __ Vendor __Service provider ____ Other - specify in cetail:

Section B — Entity Asserting Trade Secret Claim

The entity below submits this form to claim that it is entitled under COGCC Rule 205A to withhold certain information
from disclosure as a trade secret:

Entity name:
Street Address:

City/State/Zip Code:
Contact person:

Contact phone: R Contact fax:

Contact email:

Section C — Claim of Entitlement to Trade Secret Protection

Rule 205A requires disclosure of all chemicals intentionally added to base fluid as part of a hydraulic fracturing

treatment, as well as the maximum concentrations and (if applicable) CAS numbers for those chemicals, except in
those fimited situations where the specific identity or concentration of a chemical are permitted to be withheld as a
trade secret. For purposes of Rule 205A, the term "trade secret” is defined in the COGCC Series 100 Definitions.

The Entity identified in Section B claims that the ( ) ldentlty or (___) maximum concentration, or (__) both, of the
following chemical qualifies as a trade secret

(Chemicat identifier). You may use a descriptive label, such as “Company TS1,” for
a chemical identifier in lieu of identifying the chemical. This chemical identifier may be used to reference the chemical
in subsequent disclosures filed with the Chemical Disclosure Registry.

In order to claim that information is entitled to protection as a trade secret, you must check alt the affirmations below
and submit specific information regarding each of the following (can be attached on separate pages).

1. The entity holding the trade secret information has not disclosed the information to any other person, other
than a member of a local emergency planning committee, an officer or employee of the United States or a state or
local government, an.employee of such person, or a person who is bound by a confidentiality agreement, and such
person has taken reasonable measures to protect the confidentiality of such information and intends to continue to
take such measures, or disclosure has otherwise been limited such that the information is not readily available to
competitors.

2. The information is not required to be disclosed, or otherwise made available, to the public under any other
Federal or State law.

3. Disclosure of the information is likely to cause harm to the competitive position of the entity holding the
trade secret information.

4. The information is not readily discoverable through reverse engineering.

CERTIFICATION
This form must be signed by an authorized agent of the entity identified in Section B.

| declare under penalty of perjury that this report has been examined by me and to the best of my knowledge
is true, correct and complete.

Signature

Name and title
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COGCC Well to Building Setback Stakeholder Review

During the 2007-2008 rule making process, the Colorado Oil and Gas Conservation Commission deferred
action on the well to building setback requirements set forth in Rule 603.. Since that time, some local
governments, environmental groups, and individuals have continued to raise questions and express
concerns about these requirements. In response to these questions and concerns, the COGCC Director
recommended at the January 2012 Commission hearing that the Commission staff commence a
stakeholder process to discuss this issue. The Commission agreed to the recommendation.

The COGCC staff will initiate the stakeholder process on the well to building setback issue on Thursday,
February 23, 2012 from 1 to 3 pm. The initial meeting will be held at the Hunter Education Building at
6060 Broadway, Denver, CO. Interested stakeholders and members of the pubic are welcome.

It is anticipated that this process will focus at the outset on reviewing the facts associated with this
issue, including the actual setbacks between wells and buildings, variations in such setbacks between
different areas, types of wells, and other circumstances, and reasons why larger or shorter setbacks are
adopted. After the facts have been gathered and reviewed, the participants will have opportunities to
share their perspectives on this issue. If problems are identified, then the participants will consider
options for responding in a fair, efficient, and effective manner.

Because of the potential breadth and depth of the subject matter the stakeholder meetings may extend
over several months. Please keep this in mind if you are interested in participating.
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COGCC Hydraulic Fracturing
Rules

Rule 205 inventory chemicals
Rule 317 Well casing and cementing; Cement bond logs.

Rule 317B setbacks and precautions near surface waters and
tributaries that are sources of public drinking water.

Rule 341 monitor pressures during stimulation.
Rule 608 Special requirements for CBM wells.

Rules 903 & 904 pit permitting, lining, monitoring, & secondary
containment

Rule 906 requires Commission, CDPHE and the landowner of
any spill that threatens to impact any water of the state.

http://cogcc.state.co.us/Announcements/Hot_Topics/Hydraulic Fracturing/ COGCC%20§)..C.C 3/%//210% 2012
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Freguently Asked Questions About Hydraulic Fracturing:

What is hydraulic fracturing?

Hydraulic fracturing, commonly referred to as fracing, is the process of creating small cracks, or
fractures, in underground geological formations to allow oil or natural gas to flow into the
wellbore and thereby increase production. Prior to initiating hydraulic fracturing, engineers and
geoscientists study and model! the physical characteristics of the hydrocarbon bearing rock
formation, including its permeability, porosity and thickness. Using this information, they design
the process to keep the resulting fractures within the target formation. In Colorado, the target
formation is often more than 7,000 feet below the ground surface and more than 5,000 feet
below any drinking water aquifers.

To fracture the formation, special fracturing fluids are injected down the well bore and into the
formation. These fluids typically consist of water, sand, and chemical additives. The pressure
created by injecting the fluid opens the fractures. Sand is carried into the fractures by the fluid
and keeps the fractures open to increase the flow of oil or natural gas to the well bore. The
chemicals serve a variety of purposes, including increasing viscosity, reducing friction,
controlling bacteria, and decreasing corrosion. Following the treatment, much of the fracturing
fluid flows back up the well bore and is collected at the surface in tanks or lined pits.

Why is hydrauh'c fracturing necessary in Colorado?

Most of the hydrocarbon bearing formations in Colorado have low porosity and permeability.
These formations would not produce economic quantities of hydrocarbons without hydraulic
fracturing. Fracture treatment of oil and gas wells in Colorado began in the 1970s and has
evolved since then. Recent technological advances combine multi-stage fracture treatment with
horizontal drilling.

What chemicals are used in fracing?

Approximately 99.5% of the fracing fluid volume is water and sand. Other typical ingredients
include friction reducers, gelling agents and biocides. In Colorado, potassium chloride (KCl) is
a common additive and can constitute 2% to 4% of the fracing fluid. A generalized fracturing
mixture and list of additives are provided below:

Gelling

Agent Scale -
Kal 0.056% inhibitor P ACSINE
0.06% 0.043% €

0.011%

Breaker
0.01%

Surfactant
0.085%

Crosslinker
0.007%

Iron Control
0.004%

Corrosion
inhibitor
0.002%
Biocide

Friction 0.001%

Reducer Acid
0.088% 0.123%

Source: US DOE, Modern Shale Gas Development in the United State, Exhibit 35: Volumetric composition of a fracture
fluid.
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Fracturing Ingredients

Product

Purpose

Other Common Uses

Hydrochloric acid or

Expand fracture and deliver sand

Landscaping and manufacturing

Allows the fractures to remain open
so the gas can escape

Helps dissolve minerals and initiate

Drinking water filtration, play sand,
concrete and brick mortar

Acid muriatic acid cracks in the rock Swimming pool chemical and cleaner

Eliminates bacteria in the water that | Disinfectant; Sterilizer for medical and
Biocide Glutaraldehyde produces corrosive by-products dental equipment

- | Used in hair coloring, as a disinfectant,
Ammonium Allows a delayed break down of the | and in the manufacture of common

Breaker persulfate gel household plastics
Corrosion n,n-dimethyl Used in pharmaceuticals, acrylic fibers
inhibitor formamide Prevents the corrosion of the pipe and plastics

Maintains fluid viscosity as Used in laundry detergents, hand soaps
Crosslinker Borate salts temperature increases and cosmetics

Friction “Slicks” the water to minimize Used in cosmetics including hair, make-
reducer Petroleum distillate friction up, nail and skin products
Guar gum or Thickener used in cosmetics, baked
hydroxyethyl Thickens the water in order to goods, ice cream, toothpaste, sauces
Gel cellulose suspend the sand and salad dressings
- Prevents precipitation of metal Food additive; food and beverages;
Iron control Citric acid oxides - lemon juice ~7% citric acid

Clay stabilizer | Potassium chloride

Creates a brine carrier fluid .

Used in low-sodium table salt substitute,
medicines and IV fluids

pH adjusting Sodium or potassium
agent carbonate

Maintains the effectiveness of other
components, such as crosslinkers

Used in laundry detergents, soap, water
softener and dishwasher detergents _

Scale inhibitor | Ethylene glycol

Prevents scale deposits in the pipe

Used in household cleansers, de-icer,
paints and caulk

Surfactant

Isopropanol

Used to increase the viscosity of
the fracture fluid

Used in glass cleaner, multi-surface
cleansers, antiperspirant, deodorants and
hair color

Source: US DOE, Modern Shale Gas Development in the United State, Exhibit T 36: Fracturing fluid additives, mani

compounds, and common uses.

Are fracing chemicals dangerous?

Fracing chemicals are similar to other industrial or household chemicals which must be handled
properly. For certain chemicals, safe work practices, proper site preparation, and attentive
handling are required to ensure that employees, the public, and the environment are protected.
The COGCC requires an operator to maintain an inventory of the chemical products used
downhole or stored at a well site for use downhole, including fracing fluids. Such chemicals
must also have Material Safety Data Sheets (MSDSs), which are readily available at a central
location for all personnel on the job site. The MSDSs outline the hazards associated with the
chemicals and the appropriate steps to protect the user and the environment.
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Frequently Asked Questions About Hydraulic Fracturing:

Does hydraulic fracturing greatly increase the pressures on a gas well, including the well
casing and cementing?

Hydraulic fracturing involves injection pressures that exceed those of the geologic formation. In
practice, however, the well casing and cementing are designed to manage these pressures. In
Colorado, the COGCC requires that the well components be designed to manage the site and
reservoir specific pressures. Rule 317.d mandates that well casings be “planned-and
maintained” to “prevent the migration of oil, gas or water from one (1) horizon to another.”
Rules 317.g and 317.h set forth specific cementing requirements. And Rule 317 j requires
production casing to be “adequately pressure tested for conditions anticipated to be
encountered during completion and production operations.”

In addition, Rule 341 requires operators to monitor the well's bradenhead pressure during
hydraulic fracturing and to report promptly to the COGCC any significant pressure increase.
Monitoring these pressures helps to indicate if hydraulic fracturing fluids have escaped the
target formation.

Does hydraulic fracturing greatly increase the volumes of liquids which must be managed?

Oil and gas development typically involves large volumes of liquids, which may include liquid
hydrocarbons, produced water, and fracturing fluids. The COGCC estimates that fracturing
fluids constitute about 9% of the total liquids generated by or used for oil and gas development.
To ensure that all such liquids are properly managed, the COGCC has adopted a variety of
regulations, including Rules 206 (compliance checklists), 209 (protection of water-bearing
formations), 317 (general drilling operations), 317A (special drilling operations), 317B (public
water system protection), 324A (pollution prevention), 604 (oil and gas facilities), 608 (coalbed
methane wells), 902 (general and special pits), 903 (pit permitting), 904 (pit lining), 905 (pit
closure), 907 (waste management), 908 (centralized waste management), 1002 (stormwater
management), and 1003 (interim reclamation). These regulations were comprehensively
updated in 2008. Under these updated regulations, Colorado operators are improving their
water management. For example, the percentage of well pads utilizing closed loop or pitless
drilling systems has increased from 31% in January 2010 to 79% in March 2011.

How is groundwater protected?

The COGCC requires all wells to be constructed with cemented surface and production casing
to isolate fresh water aquifers from the hydrocarbon zone. The steel casing and surrounding
layers of cement protect the drinking water aquifers that the wellbore penetrates. Surface
casing is required to extend 50 feet below the base of the freshwater aquifer to seal it off from
any possible migration of fluids associated with oil and gas development. The production
casing cement is required to be verified by a specialized well survey (cement bond log) on all
wells.

After it is determined that the well is capable of producing oil or natural gas, a tubing string is
set to provide an added layer of separation between the oil or natural gas stream and
freshwater aquifer. The multiple layers of steel and cement used to construct an oil or natural
gas well, when properly installed, provide several layers of protection to prevent the
contamination of freshwater zones.
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Source: US DOE, Modern Shale Gas Development in the United State, Exhibit 30: Casing zones and cement programs.

How much water is used to frac a well?

Water is the primary component of most fracing fluids. The amount of water needed to frac a
well in Colorado depends on the geologic basin, the formation, and the well. For example,
approximately 50,000 to 300,000 gallons may be used to frac a shallow coalbed methane well
in the Raton Basin, while approximately 800,000 to 2 million gallons may be used to frac a
deeper tight sand gas well in the Piceance Basin. In the DJ Basin, approximately 250,000
gallons may be used to frac a vertical well, while up to 5 million gallons may be used to frac a

horizontal well.

How much is one million gallons of water?

One million gallons is the amount of water consumed by:

A 1,000 megawatt coal-fired power plant in 2.5 hours
¢ A golf course in 5 days
e 1.5 acres of corn in a season
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Frequently Asked Questions About Hydraulic Fracturing:

While these represent continuing consumption, the water used for fracing is a one-time use,
and the flowback water can often be reused or recycled.

Has the Colorado Oil and Gas Conservation Commission undertaken any studies relating to
the potential for seismic activity as a result of drilling?

Colorado is very familiar with “induced seismicity” related to human activity tied to a variety of
processes, including the deep underground injection of waste. The Colorado Geological Survey -
and the Colorado School of Mines, as well as the University of Colorado, have a wealith of data
on these matters and the COGCC can and does turn to these institutions for assistance. Tens
of thousands of oil and gas wells in Colorado have been hydraulically fractured without notable
geological impacts.

Please describe Colorado’s process for permitting oil and gas wells?

Anyone seeking to drill a natural gas or oil well in Colorado must submit a Form 2, Application
for Permit to Drill (“APD”), under COGCC Rule 303.a. The APD includes information on the well
location, formations and spacing, and drilling plans and procedures, including the casing,
cementing, and blowout preventer. This information is reviewed by engineers and permit
technicians at the COGCC, and additional conditions are imposed where necessary to protect
public health and the environment.

Applicants must also submit a Form 2A, Oil and Gas Location Assessment, for the well pad
and certain related facilities under Rule 303.b. The Location Assessment contains information
about the location, including information about the equipment to be used, nearby
improvements, surface and ground water, access roads, current and future land uses, and
soils. This information is reviewed by environmental professionals at the COGCC, and
conditions of approval can be imposed where necessary to protect public health and the
environment.

All Location Assessments and associated APDs are subject to public notice and at least 20
days of public comment under Rule 305. Special notice is provided to the local government, the
surface owner, and, across most of the state, the owners of surface property within 500 feet.

Operators are also required to consult with the surface owner and the local government in
locating certain facilities under Rule 306. If a proposed well pad is located in important wildlife
habitat, then the COGCC will consult with the Colorado Division of Wildlife. If the operator
seeks a variance from certain environmental regulations or the local government requests, then
the COGCC will consult with the Colorado Department of Public Health and Environment.

Following staff review and any consultation and public comment, Location Assessments and
APDs are approved by the COGCC Director. The COGCC may attach technically feasible and
economically practicable conditions of approval under Rule 305, and, as noted above, the
COGCC often does so to protect public health and the environment. In addition, applicants
must provide financial assurance to the State under Rule 304 and the 700 Series of Rules.
Following the drilling and completion of the well, additional reporting requirements apply under
Rules 308A, 308B, and 309.

How does the COGCC confirm that operators are complying with its regulations?

The COGCC actively monitors and inspects oil and gas drilling and production operations.
Operators are required to have approved permits and provide as-constructed completion
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Frequently Asked Questions About Hydraulic Fracturing:

reports under Rules 308A and 308B, which are verified by inspections. The COGCC preformed
more than 17,000 inspections during 2010, most of which were unannounced.

What type of agency reporting is required?

Under Rules 308A and 308B, an operator is required to submit to the COGCC completion
reports providing information on the cemented surface casing which isolates the freshwater
aquifer. The operator must also provide information on the cemented production casing, which
isolates the hydrocarbon producing zone. This information includes the size and amount of
casing used in the well, in addition to the amount of cement used to seal off the casing from the
surrounding earth. The report will detail the locations where the fracing occurred. It will also
note any additional operational equipment installed in the wellbore.

What is the likelihood of a spill at the wellhead during the fracing process?

Spills at the wellhead during fracing activities are relatively rare. The piping and fracing
equipment used to transport fluids to the wellhead are inspected and pressure tested prior
to the start of each fracture treatment. The equipment is pressure rated and continuous
monitoring occurs during operations to ensure that pressures remain below the safety-rated
pressure levels. Raw chemicals are maintained inside lined secondary containment areas
to catch any releases before they can migrate off the site. Likewise, the sites are
specifically constructed to contain any releases on the wellsite.

BOCC 3/1/2012



ATTACHMENT N

ATTACHMENT N

ATTACHMENT N



244 of 277

BOCC 3/1/2012



/ﬂg—/z" 45 of 377
Second Regular Session ,2;) MM@/ 75 W
Sixty-eighth General Assembly T C/JW/ &7”7 oy %é{__

STATE OF COLORADO
INTRODUCED
LLS NO. 12-0626.01 Thomas Morris x4218 SENATE BILL 12-107
SENATE SPONSORSHIP
Carroll,
HOUSE SPONSORSHIP
Wilson,
Senate Committees House Committees
Judiciary
A BILL FOR AN ACT
101 CONCERNING ADDITIONAL PROTECTIONS FOR WATER RELATING TO
102 HYDRAULIC FRACTURING.

Bill Summary

(Note: This summary applies to this bill as introduced and does
not reflect any amendments that may be subsequently adopted. If this bill
passes third reading in the house of introduction, a bill summary that
applies to the reengrossed version of this bill will be available at
http://www.leg.state.co.us/billsummaries.)

The bill enacts the "Water Rights Protection Act", under which the
Colorado oil and gas conservation commission (commission) must
establish rules for: '

! Hydraulic fracturing near radioactive materials and sites
listed on the national priority list pursuant to the federal

Shading denotes HOUSE amendment. Double underlining denotes SENATE amendment.
Capital letters indicate new material to be added to existing statute.
Dashes through the words indicate deletions from existing statute.
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"supertund"” law; and .
! The shut-down of hvdraulic fracturing operations when
monitoring equipment detects a pressure drop.

Oil and gas operators must submit water quantity reports showing
projected and actual sources and amounts of water needed for
hydraulically fracturing a well. Operators must also submit pre- and
post-fracturing water quality reports for all active water wells located
within .5 mile of oil and gas wells that will be or have been hydraulically
fractured. This information will be posted on the commission's web site.
Operators cannot inject into the ground any chemical compound that
would cause cancer. v

In addition to existing financial assurances, each operator that
engages in a high-risk hydraulic fracturing treatment must take out an
environmental bond that would be forfeited if the operator's operations
cause any damage to water rights.

Subject to listed affirmative defenses, an operator is presumed to
be responsible for the pollution of a water supply that is within .5 mile of
a line between the well head and the surface projection of the bottom hole
location of the well, if the pollution occurred within 6 months after the
completion of the hydraulic fracturing of the well. Hydraulic fracturing
would be prohibited within .5 mile of any surface water, including a
pond, reservoir, or other natural or artificial impoundment or stream,
ditch, or other artificial waterway, unless the operator uses a closed-loop
system.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. Legislative declaration. (1) The general assembly
hereby finds and declares that:

(a) Energy exploration by means of hydraulic fracturing is a topic
of increasing interest and significance in Colorado;

(b) Energy exploration by means of hydraulic fracturing should be
conducted in a responsible way that ensures the safety of Colorado
residents and Colorado communities;

(c) Water quality and an adequate supply of Watér are essential to
Colorado's economy and are topics of great concern to Colorado's cities

and towns, Colorado's agricultural economy, and the outdoor recreation
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and tourism for which Colorado is known across the nation and
throughout the world;

(d) To follow up on findings made in the October 2011 "Colorado
Hydraulic Fracturing State Review":

(I) The Colorado oil and gas conservation commission and the
division of water resources should evaluate available sources of water for
use in hydraulic fracturing; and

(II) The Colorado oil and gas conservation commission should
evaluate naturally occurring radioactive materials in wastes associated
with hydraulic fracfuring operations;

(e) According to the April 2011 report addressing chemicals used
in hydraulic fracturing of the United States house of representatives
committee on energy and commerce, between 2005 and 2009, hydraulic
fracturing companies in Colorado used more than: ‘

(D) 1.5 million gallons of fracturing products containing at least
one carcinogen; and

(I1) 375,000 gallons of fracturing products containing at least one
chemical regulated under the "Safe Drinking Water Act of 1974";

(f) The United States environmental protection agency has called
the use of diesel fuel in fracturing fluids the greatest threat to
underground sources of drinking water;

(g) The United States secretary of energy advisory board shale gas
production subcommittee has stated that there is no technical or economic
reason to use diesel fuel in fracturing fluids, and has further
recommended that manifests be used to document all transfers of water
among different locations; and

(h) It is in the interest of all Colorado water right holders to
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maintain the value of those water rights.

SECTION 2. In Colorado Revised Statutes, add 34-60-130 as
follows:

34-60-130. Hydraulic fracturing - water rights protection.
(1) Short title. THIS SECTION SHALL BE KNOWN AND MAY BE CITED AS
THE "WATER RIGHTS PROTECTION ACT". |

(2) Contamination protocols. THE COMMISSION SHALL
ESTABLISH RULES FOR:

(a) HYDRAULIC FRACTURING NEAR:

(D RADIOACTIVE MATERIALS; AND

(IT) SITES LISTED ON THE NATIONAL PRIORITY LIST PURSUANT TO
THE FEDERAL "COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION, AND LIABILITY ACT OF 1980", 42 U.S.C. seC. 9601 ET
SEQ., AS AMENDED; AND

(b) SHUT-DOWN OF HYDRAULIC FRACTURING OPERATIONS WHEN
PRESSURE READINGS INDICATE THAT THE HYDRAULIC FRACTURING FLUID
HAS ENTERED A NONTARGETED AREA OF THE GEOLOGIC FORMATION.

(3) Water quantity reporting. (a) BEFORE CONDUCTING A
HYDRAULIC FRACTURING TREATMENT, AN OPERATOR SHALL PREPARE AND
ELECTRONICALLY SUBMIT TO THE COMMISSION A WATER QUANTITY
REPORT, INAFORMAT AND BY A DEADLINE SPECIFIED BY THE COMMISSION,
THAT INCLUDES:

(I) A GOOD-FAITH ESTIMATE OF WHERE AND HOW THE OPERATOR
INTENDS TO ACQUIRE THE REQUISITE WATER FOR THE HYDRAULIC
FRACTURING TREATMENT; AND |

(II) A GOOD-FAITH ESTIMATE OF THE AMOUNT OF WATER THAT

WILL BE REQUIRED FOR THE HYDRAULIC FRACTURING TREATMENT.
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(b) WITHIN SIXTY DAYS FOLLOWING THE CONCLUSION OF A
FYDRAULIC FRACTURING TREATMFNT AND ANNUALLY THEREAFTER IF
MORE WATER 1S REQUIRED FOR THE DRILLING OF OR PRODUCTION FROM A
WELL, AN OPERATOR SHALL PREPARE AND ELECTRONICALLY SUBMIT TO
THE COMMISSION A WATER QUANTITY REPORT, IN A FORMAT AND BY A
DEADLINE SPECIFIED BY THE COMMISSION, THAT INCLUDES:

() WHERE AND HOW THE OPERATOR ACTUALLY ACQUIRED THE
REQUISITE WATER FOR THE HYDRAULIC FRACTURING TREATMENT; AND

(II) THE AMOUNT OF WATER ACTUALLY USED IN THE HYDRAULIC
FRACTURING TREATMENT.

(¢) THE COMMISSION SHALL PROMPTLY POST THE WATER
QUANTITY REPORTS ON ITS WEB SITE. THE REPORTS MUST BE SEARCHABLE
BY OPERATOR, WELL LOCATION, AND OTHER FACTORS ESTABLISHED BY
THE COMMISSION, AND MUST ALLOW THE PUBLIC TO EASILY FIND THE
TOTAL AMOUNT OF WATER USED FOR EACH WELL.

(4) Water quality reporting. (a) (I) BEFORE THE COMMISSION
AUTHORIZES AN OPERATOR TO HYDRAULICALLY FRACTURE ‘A WELL, THE
OPERATOR SHALL COLLECT WATER QUALITY SAMPLES RELATED TO
POTENTIAL IMPACTS FROM HYDRAULIC FRACTURING, AS DETERMINED BY
THE COMMISSION, FROM ALL ACTIVE WATER WELLS LOCATED WITHIN
ONE-HALF MILE OF THE OIL AND GAS WELL. THE OPERATOR SHALL
COLLECT WATER QUALITY SAMPLES RELATED TO POTENTIAL IMPACTS
FROM HYDRAULIC FRACTURING BY THE FIRST, THIRD, AND SIXTH
ANNIVERSARY OF COMPLETION OF THE HYDRAULIC FRACTURING,
PURSUANT TO A SCHEDULE ESTABLISHED BY AND AS DETERMINED BY THE
COMMISSION, FROM ALL WATER WELLS LOCATED WITHIN ONE-HALF MILE

OF THE OIL AND GAS WELL. THE OPERATOR SHALL SUBMIT THE SAMPLES IN
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A WATER QUALITY REPORT TO THE COMMISSION, IN A FORMAT AND BY A
DEADLINE ESTABLISHED BY THE COMMISSION.

(IT) THE COMMISSION SHALLPROMPTLY POST THE WATER QUALITY
REPORTS ON ITS WEB SITE. THE REPORTS MUST BE SEARCHABLE BY
OPERATOR, WELL LOCATION, AND OTHER FACTORS ESTABLISHED BY THE
COMMISSION.

(b) (I) AN OPERATOR SHALL NOT INSERT INTO THE GROUND ANY
QUANTITY OF CHEMICALS KNOWN TO CAUSE OR REASONABLY
ANTICIPATED TO CAUSE CANCER, INCLUDING:

(A) DIESEL FUEL;

(B) BENZENE, TOLUENE, ETHYLBENZENE, OR XYLENE; AND

(C) ANY SUBSTANCE INCLUDED IN THE MOST RECENT "REPORT ON
CARCINOGENS" RELEASED BY THE NATIONAL TOXICOLOGY PROGRAM OF
THE UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES.

(II) NOTHING IN THIS PARAGRAPH (b) PROHIBITS THE USE OR
REINJECTION OF FLOW-BACK FLUID.

(5) Financial assurance. (a) IN ADDITION TO THE FINANCIAL
ASSURANCES OF SECTION 34-60-106 (3.5) AND (13), EACH OPERATOR THAT
ENGAGES IN A HIGH-RISK HYDRAULIC FRACTURING TREATMENT SHALL
TAKE OUT AN ENVIRONMENTAL BOND OR OTHER FINANCIAL ASSURANCE
LISTED IN SECTION 34-60-106 (13) THAT WOULD BE FORFEITED IF THE
OPERATOR'S OPERATIONS CAUSE ANY DAMAGE TO ABSOLUTE OR DECREED
CONDITIONAL WATER RIGHTS OR NONTRIBUTARY WATER. THE
COMMISSION SHALL PROMULGATE RULES TO ESTABLISH THE REQUIRED
AMOUNT AND TYPE OF ASSURANCE. THE RULES MUST ALLOW AN
OPERATOR TO BOND PER HIGH-RISK WELL OR FOR ALL OF THE OPERATOR'S

WELLS IN OPERATION IN THE STATE AT THE OPERATOR'S ELECTION.
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(b) AS USED IN THIS SUBSECTION (5), "HIGH-RISK HYDRAULIC
FRACTURING TREATMENT" MEANS A HYDRAJLIC FRACTURING TREATMENT
THAT IS LOCATED WITHIN ONE-HALF MILE OF:

(I) ANY SITE LISTED ON THE NATIONAL PRIORITY LIST PURSUANT
TO THE FEDERAL "COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSATION, AND LIABILITY ACT OF 1980", 42 U.S.C. SEC. 9601 ET
SEQ., AS AMENDED;

(II)' NATURALLY OR NONNATURALLY OCCURRING RADIOACTIVE
MATERIAL EXPLOSIVES, INCLUDING MUNITIONS;

(IIT) SURFACE WATER; OR

(IV) FEDERALLY DESIGNATED WILDERNESS.

(6) Rebuttable presumption. (a) UNLESS REBUTTED BY ONE OR
MORE OF THE DEFENSES ESTABLISHED IN PARAGRAPH (b) OF THIS
SUBSECTION (6), AN OPERATOR IS PRESUMED TO BE RESPONSIBLE FOR THE
POLLUTION OF A WATER SUPPLY THAT IS WITHIN ONE-HALF MILE OF A LINE
BETWEEN THE WELL HEAD AND THE SURFACE PROJECTION OF THEBOTTOM
HOLE LOCATION OF THE WELL, IF THE POLLUTION OCCURRED WITHIN SIX
MONTHS AFTER THE COMPLETION OF THE HYDRAULIC FRACTURING OF THE
WELL.

(b) IN ORDER TO REBUT THE PRESUMPTION OF LIABILITY
ESTABLISHED IN PARAGRAPH (@) OF THIS SUBSECTION (6), THE OPERATOR
MUST AFFIRMATIVELY PROVE ONE OF THE FOLLOWING DEFENSES:

() THE POLLUTION EXISTED PRIOR TO THE HYDRAULIC
FRACTURING, AS DETERMINED BY A PREDRILLING OR PREALTERATION
SURVEY, INCLUDING A WATER QUALITY REPORT SUBMITTED PURSUANT TO
PARAGRAPH (a) OF SUBSECTION (4) OF THIS SECTION;

(II) THE SURFACE OWNER OR WATER WELL OWNER FAILED TO
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ALLOW THE OPERATOR ACCESS TO CONDUCT A PREDRILLING OR
PREALTERATION SURVEY;

(IIT) THE WATER SUPPLY IS NOT WITHIN ONE-HALF MILE OF THE
WELL;

(IV) THE POLLUTION OCCURRED MORE THAN SIX MONTHS AFTER
INITIAL HYDRAULIC FRACTURING OF THE WELL; OR

(V) THE POLLUTION OCCURRED AS THE RESULT OF SOME CAUSE
OTHER THAN THE HYDRAULIC FRACTURING OF THE WELL.

(7) Water-based setbacks. (a) AN OPERATOR SHALL NOT
CONDUCT HYDRAULIC FRACTURING WITHIN ONE-HALF MILE OF ANY
SURFACE WATER, INCLUDING A POND, RESERVOIR, OR OTHER NATURAL OR
ARTIFICIAL IMPOUNDMENT OR STREAM, DITCH, OR OTHER ARTIFICIAL
WATERWAY UNLESS THE OPERATOR USES A CLOSED-LOOP SYSTEM.

(b) NOTHING IN THIS SECTION PROHIBITS THE COMMISSION OR A

LOCAL GOVERNMENT FROM ADOPTING MORE STRINGENT LOCAL

PROTECTIONS.

SECTION 3. Applicability. The provisions of this act apply to
acts occurring on or after the effective date of this act.

SECTION 4. Safety clause. The general assembly hereby finds,
determines, and declares that this act is necessary for the immediate

preservation of the public peace, health, and safety.
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€cent reports about the cock-
R tail of chemicals injected into

the ground during natural-gas
extraction activities can seem alarm-
ing.

The process is known as hydraulic
fracturing — or fracking — and it is
going gangbusters as the industry
has surged to meet demand for

- clean-burning natural gas.

We share some of the concerns
voiced by environmental_is_t;s_,;politi-
cians and: community.-ag;imgs; about
the potential for advexfs,;@-,eg;gyon- .
mental and health effects from-frack-
ing. S S
However, before federal lawmak-

- ersact to add drinking-water regula-

tions to the rules that states already
bave in place, we would hope they
would wait for the outcome of the
Obama administration’s fracking
study. . :

The Environmental Protection
Agency is studying the impact of
fracking on drinking water and

- groundwater. Initial results are ex-

pected in 2012, and a full report by
The study will follow the cycle of
water used in fracking, including
how it’s acquired, what happens -
when chemicals are added and inject-

. ed into the ground, and how it is ulti-
mately returned to, the, environment.

It should be noted that Colorado,
wh,icl;l,lassggducted_:many:investiga-

tions, has never confirmed a single in- _

stance of fracking fluids migrating
into water wells from where they
were first injected. B
But still, the wisdom of undertak-
ing a broad EPA study was under-
scored in recent days with the re-
lease of a report by congressional
Democrats, including Rep. Diana
DeGette of Denver. Their investiga-
tion showed that oil and gas compa-
nies injected hundreds of millions of
gallons of chemicals, some of them

‘carcinogenic, into wells in more than

13 states between 2005 and 2009,

Fracking is a technique used to cre- )

ate fractures in rocks deep under-
ground, releasing the valuable gas -
trapped in the rock formatjons, The

While there are legitimate concerns about hyrdraulic fl‘aCturing
federal lawmakers shouldn’t act until an EPA study is complete,

brocedure is controversial, in no
small measure because many oil and
gas exploration companies have re-
Aused to make public the exact con-
tent of the fracking fluids they use,
saying it is proprietary.

From a regulatory standpoint, it’s -

ifficult to know how, or if, the pro-

© cess is fouling drinking water if regu-

lators don’t know what companies
are injecting into the ground,

Recently, companies have engaged
in a voluntary effort to disclose frack-
ing chemicals. However, we think
this is something that companies -
should have to disclose, - S

Weagree with the proposal by fed-
eral lawmakers, including DeGétte -
and Rep. Jared Polis of Boulder, who
Support regulations requiring oil and
£as companies to disclose what is in
fracking fluid.

Recently, Gov. John Hickenlooper
renewed his call for these companies
to disclose fracking fluid content.

“For the life of me, I can’t figure
out why they won't reveal those,”
Hickenlooper said; according to an
account in The Daily Sentinel, a
Grand Junction newspaper. -

David Neslin, director of the Colo-
rado.Oil and Gas Conservation Com-
mission, said G¢ lorado’s recent
moves to tighten up regulations put
the state in a good osition 1o pro-
tect its drinking w: '

Oiland gasire -
eral years ago require companies'to
provide, upon Tequest, the content of
fracking fluid to state government or -

* health care providers. Neslin also”

said that Colorado’s decades-long ex-
perience with fracking, and its histo-
Iy of requiring well testing before,
during and after drilling activity, is a
track record the EPA is considering
including in its drinki g-water study.

Having an outside Iook at Colo-
rado’s practices would be of benefit
to this state. :

In the meantime, we would hope
federal lawmakers would hold off on
applying additional regulations to
the industry unless and until prob-
lems caused by fracking are clearly
articulated.
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Caution on local
fracking policies

While we understand counties’ concerns, the state and federal
governments should handle most hydraulic fracturing regulatlon.

: e’re not surprised that some
s }R ; Front Range counties are
developing local regula- =

tions to govern oil and gas leasing as
exploratory activity in the Niobrara
formation begins to encroach on pop-
ulated areas.

Nor do we necessarily consider all
such initiatives misguided. Energy
development can involve noise, traf-
fic and other activity that has an im-
pact on 2. community’s quality of life.

Havmg said that, however, we be-

- lieve countijes should proceed with
caution. They need to recognize that
most concerns regarding hydraulic
fracturmg which involves the in-

"jection of water, sand and trace
chemicals under pressure into rock
formations to release oil and gas —
are best regulated by the state.

Nevertheless, as Mark Jaffe report-
ed in last Sunday’s Denver Post, some
counties appear determined to test
the boundaries of state authority. A
proposal in Elbert County, for exam-
ple, which goes further than most,
would require that “only nontoxic
substances be used in fracking and
the use of only closed-loop systems
— in which all the fluids are brought
and removed in tanks,” Jaffe wrote.

Sorry, but.groundwater quality —
which invariably becomes a concern
with fracking — isthe regulatory do-
main of the state and federal gévern-
ments. And properly so: If all 64 Colo-
rado counties were allowed to craft
their own rules governing the ingredi-
ents used in fracking, the result would
be utter regulatory confusion.

It’s not as if the state has been ne-
glecting its responsibilities regarding

_energy development. After Bill Ritter
was elected governor in 2006, the
Colorado Qil and Gas Conservation
Commission embarked upon a thor-
ough rewrite of drilling rules that in
many respects still serve as a model
of enlightened oversight.

At the time of the revisions, no

Joe’l Lambe, shown

_her Parker home, helped fofni

Landowners Alliance for NE Doug-
las County, which aids owners in oil
and gas leasing deals. Industry rep-
resentatives and state officials be-
lieve state oversight is best.

AAron Ontiveroz, The Denyer Post

state was requiring full disclosure of
chemicals used in fracking, and Colo-

“ rado didn’t either — although it did

require disclosure of even proprie-
tary secrets to appropriate officials in
the event of a medical emergency.

However, under draft state regula-
tions issued just last week, Colorado
will soon follow the lead of Texas and
Wyoming and require disclosure of
ingredients used in fracking by post-
ing them on the FracFocus website.

Granted, the rules still would ex-
empt disclosure of proprietary chem-
icals — but even in those cases the
type of chemical would be listed.

The state also has required ground-

‘water data at thousands of wells — an

effort that is now being supplement-
ed by a voluntary baseline groundwa-
ter quality sampling program that
includes 9o percent of the industry.

In other words, regulators are do-
ing their job on water quality. If coun-
ties are going to dip their toes into
leasing rules, at the very least they
should stick to issues where they can
make a better case for a truly compel-
ling local need.
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for the Satisﬁed man.” |. Damon Cain, Managing Editor/Presentatior

Post founder Frederick G. Bonfils,
18611933

© Curtis Hubbard, Editor of the Editorial Pages

The Post Editorials

A better Way to

address

As long as regulators are willing to Work with local ]lll'lSdlCthlL

we don’t think lawmakers should meddle with drilling rules.

‘X €'ve been fairly insistent that
g }S ; regulatxon of hydraulic frac-
turing is and should remain

a state responsibility, but we also un-
derstand why so many Front Range
jurisdictions have enacted or are con-
sidering moratoriums on such drilling.
Lots of people have concerns over
fracking’s possible impact on more
densely populated areas. Some of the
worries may have merit — the possi-
bility of extra noise, traffic and dust,

~ for example — while others reflect

the sort of speculative claims rou-
tinely raised by opponents, such as
contamination of groundwater.
. However, so long as state regula-
tors are willing to work with local
jurisdictions on aréas of concern, we
don’t think Jawmakers should be pro-
posing sweeping changes in dnllmg
rules that have been revised twice in
the past five years. Indeed, the frack-
ing regulations finalized last year are
among the strictest in the nation.
Nevertheless, House Bill n76
would order the Colorado Oil and
Gas Conservation Comm1ssmn to
require a fracking well’s setback to be

"at least 1,000 feet from any school or

residence while allowing a “surface

- owher who is niot located in- an urban

area to request a shorter setback.”
“Fhis amounts to a major change

* fiom cufréfit tulés; wh1ch requlre

sétbacks of 150 feet in rural commitini-
ties and 350 feet in urban areas. May-
be those rules need to be adjusted as
fracking migrates into more populat-
ed areas. If so, however, we'd like to
see it done through the same sort of
collaborative process that preceded
the more comprehensive revisions of

fracking rules — not by a few law-
makers deciding that 1,000 feet
sounds like a good number.

COGCC director David Neslin an-
nounced last month that the agency
will hold stakeholder meetings to
evaluate setbacks.

The process, spokesman Todd
Hartman told us, “will be an opportu-
nity to hear concerns, provide facts

-on how existing setback rules play

out on the ground and hear view-
points from those on different sides
of the issue, including environmen-
talists, homebuilders, neighbors, in-
dustry and regulators. The meetings
won’t set out to change — or leave in
place — current rules, but to educate:
all involved and develop an idea of
whether adjustments are necessary.”

Lawmakers need to give this pro-
cess a chance before they jump in
with further regulation. After all,
since 2007 the commission has re-
peatedly demonstrated a willingness
to respond to legitimate concerns
about oil and gas drilling.

‘There are at least two other bllls
that would pile additional regulations
on fracking having to do with water
quality and storage, which we consid-
er unnecessary given current rules.

Then there is Senate Bill 88, which’
stipulates that the state “has exclusive
jurisdiction to regulate oil and op-
erations.” To the extent that S
merely restates current reahty -
which admittedly might change if local

‘governments go too far and are sup-

ported by the courts — we fail to see
why it is needed, too. When it comes
fracking, the fewer new mandates from
lawmakers this year the better.
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How many wells are there in Boulder County?

Impact of Oil and Gas Development On
Boulder County Parks and Open Space

Presenter - Ron Stewart, Director, Boulder County Parks and Open
Space Department. March 1, 2012.

How much oil and gas is produced in
Why are there wells on Open Space? Boulder County?

Oil and gas development is incompatible with the purposes of

open space.

¢ Not permitted under the Boulder County Comprehensive Plan

¢ Not permitted under open space sales tax resolutions

Boulder County purchased agricultural lands in eastern part of

the county that were already subject to oil and gas leases.

*  Most oil and gas leases were entered into the 1970’s and early 1980’s,
and Open Space purchases began in early 1990's.

Boulder County has not, and will not, enter into additional oil and

gas leases on open space, but cannot stop oil and gas

development under existing leases.

e Existing leases remain current as long as there is ongoing production
within the leased area or areas pooled with that lease
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¢ Oil and gas wells in Boulder County have produced between
200,000 and 250,000 barrels of oil and between 3,000,000
and 3,500,000 million cubic feet of natural gas over the past
few years.

¢ These numbers represent about 1% of the oil production and
1.5% of the gas production in Weld County.

e Boulder County is at the far western edge of the Greater
Wattenberg Area (7t largest oil and gas field in the United
States). It is unknown how much additional development
there will be in Boulder County, but it could be substantial.

¢ Surface use agreements also establish that the operator is
responsible for damage to Open Space outside the normal
scope of operations.

¢ Oil and gas lessees have extensive rights under Colorado law
which limit what Boulder County can require of the oil and gas
operators.

¢ POS will refuse to agree to allow drilling when operators
won’t agree to avoid critical resources.

— Boulder County refused to enter into a surface use agreement and
object to issuance of a COGCC permit when an operator sought to drill
very closely to an active bald eagle nest.

— After objecting with the COGCC, POS was able to negotiate a better
location for the surface disturbance and the operator drilled
directionally to reach the same bottom hole location.

What control does the Parks and Open
Space Department have with regard to oil
and gas development on Open Space?

« Staff requires oil and gas operators who wish to drill to assure
they have the legal right to drill on Open Space.
¢ Staff negotiates the most appropriate sites to be disturbed:
— Least new roads
— Least disturbance to agricultural production
— Lease impact to environmentally sensitive areas
— Cluster development
— To the extent possible, in previously disturbed areas
¢ Staff negotiates Surface Use Agreements to establish siting of
the well and related infrastructure, timing, access, and
reclamation.

What does Boulder County get in
compensation for drilling on Open Space

Boulder County typically receives between $7,000 and
$25,000 for each Surface Use Agreement.

In some instances where Boulder County owns some or
all of the mineral rights, the County receives a 12%-18%
royalty interest.

Boulder receives approximately $1,000,000 per year from
these royalties.

Royalties are deposited in Boulder County’s general fund
and used to support POS staff and operations.
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Wellhead and Tank Battery

Water tanks on 3-acre drilling pad
February 17, 2012

East County Line Road — Regneir Conservation Easement in Weld County— February 17, 2012

What are the impacts to open space
related to oil and gas operations? Long Term Impacts to Open Space

* Short term impacts: * Noxious weeds
— large volume of truck traffic — Difficult to control weeds on denuded soil
— noise, dust, and lights — Operators often do not follow up after drilling is
complete

Soil Disturbance/Compaction

— Soil structure is often destroyed

— Historic drainage is altered

— Crop yields can be diminished for decades

« Negligence in some cases has led to: * Increased roads/damage to existing roads

— Oil spills, disturbance to prairie dog fencing, destruction of irrigation d Impaired aesthetics
and drain tile systems, and poor reclamation — Wellheads, separators, tank batteries etc.

— drill rigs operates 24/7 for a minimum of one week.

* Loss of agricultural production

¢ Road damage

¢ Disturbance of natural resources and wildlife
* Noxious weeds

BOCC 3/1/2012
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Maintenance activity - oil and gas road to a Tank Battery and Wellhead Has Parks and Open Space noticed a
Henry Eastlack Open Space — February 17, 2012 . . .
difference in the scale of impacts and
volume of activity on Open Space?

* New technologies allow for less impacts on undisturbed land
and clustered development, however some technologies lead
to larger footprints and longer durations of activity during
drilling.

* Not a large increase in drilling, however the COGCC has
approved 16 new permits and POS has received 47 notices of
intent to drill on Open Space in 2012.

¢ There has been a dramatic increase of drilling occurring in
Weld County.

¢ Itis reasonable to believe there will be increased drilling in
Boulder County.

Oxford Farm Open Space - December 2007
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EXECUTIVE SUMMARY

With a recent surge in oil and gas leases in Douglas County, the County has commissioned this study to
understand the potential impacts to their roadway system that could result from oil and gas development and
production. One of Colorado’s largest oil and gas producing shale formations is the Niobrara, which covers over
half of Douglas County. The Niobrara basin has been a highly productive source of oil and gas in Colorado’s
northern front range, most notably in Weld County. To date, there has been no oil and gas drilling activity in
Douglas County; however, 2011 has shown a marked increase in the number of oil and gas leases obtained by oil
and gas companies in Douglas County. As shown on Figure ES-1, a high volume of the current oil and gas leases
are located near the eastern border of Douglas County with clusters in the northeast corner and the southeast
region. There are a scattered number of leases in the central and east-central regions of the County.

Because of uncertainties associated with oil and gas development in Douglas County, this study looks at three
potential development scenarios (high, medium, and low) in order to provide a range of potential impacts and
revenues associated with resource development in the County. This study is not intended to predict oil and gas
development, rather it is intended to provide County officials with information about the potential impacts to
the transportation system and associated investment needs using an informed set of development scenarios
based on the best available data.

Resource Development

There are five stages in the development and operation of an oil and gas well.

Leasing and Exploration —Energy companies that have an interest in exploring an area for energy prospects
must first buy or lease the appropriate subsurface ownership rights which are often, but not exclusively, owned
apart from a property’s surface rights. After securing the mineral rights and confirming a drilling and spacing
plan with the Colorado Qil and Gas Conservation Commission (COGCC), exploratory wells are placed in order to
obtain core samples to determine the likely productivity of the target shale.

Pad Construction — After the team of geologists and geophysicists identify the best site for drilling, a team of
about 10 workers begin developing the well pad. Typically a well pad is a leveled one to five acres of land This
stage includes construction of a gravel access road for supply transport.

Drilling — When the pad is fully constructed, a drilling rig can be moved onto the pad to begin drilling the well.
The drilling rig requires two, six-person crews, typically working 12 hour shifts to operate the rig 24 hours a day.
Once the well bore is drilled, finalizing a well requires the installation of thousands of feet of pipe and casing
material to secure the well. In the Niobrara basin, once a well is drilled to the desired depth, it is typical to
commence horizontal drilling in preparation for fracturing the shale deposit.
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Figure ES-1

Oil & Gas Leases in Douglas County

LEGEND

Oil & Gas Leases

@® Priorto 2011

@® 2011 (Jan. - May)

-

Py L) ‘

7‘0
5

e
o o
i

3
‘r'.
I} [P
s w
S

e Fe L _é’/j

Douglas County
0il & Gas Production Q DOUGLAS COUNTY T

Transportation Impact Study

RESEARCH &
SOLORADO ULLEVIG CONSULTING

BOCC 3/1/2012



266 of 277

Douglas County —
Oil & Gas Production —
Transportation Impact Study | s '

Completion — The completion stage takes a drilled well and makes it suitable for energy extraction. In the
Niobrara, the most likely well completion method is fracking, which involves the use of a highly pressurized
water mixture to fracture the shale formation in order to release trapped oil or gas. The completion stage results
in the most intense transportation demands; primarily for transporting fresh water to and removed produced
water from the pad site.

Production — A well’s production stage involves pumping the oil, gas, and produced water from the well for
storage, disposal or distribution.

For a single well, the pad construction, drilling and completion stages typically occur over a 45 to 60 day time
frame. The production stage lasts for the remaining life of the well, possibly 15-20 years.

0Oil and Gas Development Scenarios

Based on producing wells in neighboring counties, energy development in Douglas County will likely be seeking
oil rather than natural gas, and well depths will likely be between 5,000 and 9,000 feet. In order to increase
production and extraction efficiency, pad sites in Douglas County will likely accommodate multiple-wells and
horizontal drilling, a process that allows access to more of the formation without having to build an entirely new
well pad for each well. This process lessens the surface impact, reduces drilling and completion times, and
improves development efficiency in comparison with multiple single-well pad sites. Operating multiple wells on
a single well pad is an increasingly common practice in the Niobrara basin and will likely be the dominant
practice in Douglas County.

Energy companies are in the beginning stages of exploration in Douglas County. Many national and international
factors will shape future levels of drilling activity, including oil and gas prices, national economic growth
prospects, and the merit of the Niobrara Shale relative to other production areas. Locally, a host of additional
factors will influence how quickly efforts are made to determine a new field’s prospects. Douglas County is one
of several counties that lie above the Niobrara Shale. Depending on the geology of the shale, drilling could occur
in any of the counties.

The study team developed a set of three future development scenarios based on actual well development
activity data obtained from the COGCC. This exercise is not an attempt to predict the future, but rather an effort
to develop an informed set of development scenarios based on the best available data. By looking at the
number of active wells in top five oil and gas producing counties in the state (Garfield, Weld, Yuma, Las Animas,
and La Plata), the study team was able to estimate the number of annual wells developed in each county over a
six year period. The average annual increase in active wells in these top five producing counties is just under 510
wells per year. This figure is used in establishing an upper limit for the well development scenarios in Douglas
County.

The study team developed three scenarios to input into the transportation impact model—high, medium and
low development pace scenarios.

» The high development scenario was selected as the annual average increase in active wells in the top
five oil and gas producing Colorado Counties—about 510 wells developed per year.

» For the medium scenario, the study team selected 150 wells developed per year, which is approximately
the development pace in La Plata County over the last six years.
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» The low scenario resembles the development pace observed in Boulder, Adams and Moffat Counties—
about 30 wells per year. All well development scenarios are assumed to involve clustered development
and horizontal drilling techniques.

The year-by-year profile of each of the development scenarios is shown on Figure ES-2. Each scenario assumes
that oil and gas development would begin in earnest in 2015 (with leasing and exploration occurring in the years
leading up to 2015). The addition of new wells each year begins at a slow rate and ramps up to the annual
development figures described above. After the development phase, the production phase includes a 70 percent
success rate for new wells drilled to effectively enter the operating stage.

Figure ES-2. Douglas County Development Scenario Profiles
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Source: BBC Research and Consulting

As a check to the methodology described above, the study team contacted COGCC staff to discuss the scenarios
developed above. COGCC staff described an alternate methodology, where drilling rigs and the well drilling
period are used to calculate the total amount of annual wells drilled per year. According to the most current
estimate, there are about 80 drilling rigs currently operating in Colorado. Based on typical drilling durations, the
high scenario described above would require 43 drill rigs per year, over half of the state’s current operating rigs.
Based on this information, the study team believes the high scenario to be a plausible upper limit. It is important
to note that this exercise is not intended to assign a probability to any of the scenarios occurring, but to
appropriately define potential maximum and minimum levels of well development activity.
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Travel Model

A travel model has been developed using TRAFFIX software to assign the trips and vehicle-loads associated with
the high, medium, and low development scenarios to the Douglas County roadway system. QOil and gas
development will result in increased traffic on the roadway network, as well as increased loads on the County’s
roads from the many heavy vehicle trips associated with the industry. For this reason, the travel model has been
used to estimate not only vehicle trips, but also loads (as measured in equivalent single-axle loads [ESALs]). The
travel model looks at potential industry impacts in five year increments from 2015 through 2030.

The process for estimating transportation impact costs is shown in Figure ES-3. This methodology required first
identifying the likely travel routes for oil and gas vehicles. The oil and gas lease locations represent the best
information available to date about likely geographic distribution of oil and gas development in the County.
Given the uncertainty of where oil and gas pads may be developed, the lease locations were used to represent
general areas where potential development might occur. The likely travel routes to access these locations are
shown on Figure ES-4.

In anticipation of horizontal drilling and multiple wells per pad site in Douglas County, the study team has
estimated trip generation rates primarily relying on the MIT/NTC analysis for the Marcellus formation, which is a
reasonable comparison with the Niobrara formation. Based on the MIT study and subsequent adjustments
based on local industry interviews, truck traffic is expected to average 11,040 vehicle trips per pad site with each
pad accommodating six wells. Once the oil or gas well is fully operational, trip generation will be substantially
reduced to approximately 730 vehicle-trips per year (two trips per day). The model also considers typical truck
configurations, ESAL factors and likely origins and destinations for each activity.
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Figure ES-3. Process for Estimating Transportation Impact Costs

Route Identification Trip Generation Projections
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* Model runs on the adjusted network by:
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> Analysis year (2015, 2020, 2025, and 2030)
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> Trips and ESALs (for both flexible and rigid pavement)
» Export impacts by segment (annual trips and ESALSs)
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Figure ES-4

Oil & Gas Lease Locations and Travel Paths
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The oil and gas trips have been modeled on an annual basis; in order to present the results in a more
manageable fashion, trips from both phases (development and production) were aggregated and converted to
average annual daily trips by simply dividing the annual trips by 365. Figure ES-5 illustrates the average number
of oil and gas trips per day for each scenario of the four analysis years. This figure depicts the cumulative trips of
all pad being developed and producing wells.

Figure ES-5. Estimated Oil & Gas Annual Average Trips per Day
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Based on the travel model results, these trips are expected to occur over a large portion of the identified
potential travel shed roadways. Some corridors handle a large portion of these trips, while others handle only
one pad’s worth or less. For Douglas County’s roads, Lincoln Avenue and Lake Gulch Road show the highest
number of both development and production trips. The highest number of predicted oil and gas trips for one
County-maintained road segment is roughly 1,800 trips per day in 2030 for Lincoln Avenue east of Chambers
Road, which is forecast to have 54,000 vehicles per day in total traffic in 2030. No road is expected to exceed the
existing capacity threshold due to added oil and gas trips associated with the three development scenarios
tested in this study.

The trips assigned by TRAFFIX were also converted into vehicle miles traveled (VMT) to compare the increase in
VMT caused by oil and gas operations with existing VMT on the travel shed roads and predicted VMT growth
based on the Douglas County 2030 Transportation Plan. Figure ES-6 compares current VMT on County roads to
predicted background growth and the three scenarios of oil and gas operations. At its highest point within this
study’s analysis horizon (2030) oil and gas operations would increase VMT by about 3.4% over the estimated
background VMT.
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Figure ES-6. Estimated Oil & Gas Vehicle Miles of Travel (VMT) Compared to Existing and
Background Growth VMT
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Although the number of the trips generated by the oil and gas industry in the three scenarios is relatively small
in comparison to the existing traffic and the anticipated background growth, the much greater transportation
impact associated with industry is due to the weight of the vehicles. The load impact of oil and gas trucks can be
in the range of 5,000 — 30,000 times greater than that of a passenger car. Due to the high impact of heavy
vehicles on the roads, Equivalent Single Axle Loads (ESALs) are essential in calculating potential improvements
needed and the costs associated with those improvements, as described in the following section.

Improvement Needs and Costs

The improvements and associated costs represent the additional costs or funding needs attributable to growth
in oil and gas traffic. They do not include baseline maintenance and/or improvement costs incurred by the
County prior to substantial growth of oil and gas traffic.

Oil and gas traffic was distributed to the County’s network of roads, and an ESAL was applied to the associated
traffic. The ESALs were determined at 5-year increments starting at 2015 and extending to 2030. Road
improvements and costs were then defined for the paved and unpaved roads impacted by oil and gas traffic
based on the high, medium, and low development scenarios. The study team worked closely with Douglas
County staff to establish a methodology for estimating improvements (and the associated costs) that is
consistent with the County’s current maintenance and reconstruction procedures.
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» For unpaved roads, the improvements needed to offset the impacts of oil and gas trucks include more
frequent dust suppressant application, grading, graveling, and paving where the truck volume is

expected to exceed 100 vehicles per day.

» For asphalt roads, increased truck traffic from the oil and gas industry will primarily result in the need
for more frequent, and thicker, overlays.

» On concrete roadway segments, oil and gas traffic will decrease the overall pavement service life,
resulting in the need for reconstruction sooner than would be expected under current uses. The
improvement costs for concrete roadway are based on the incremental reconstruction costs that result
from decreased service life.

The estimated annual improvement costs by development scenario are presented in Table ES-1. The design year
values represent the incremental improvement costs required to offset the impacts specifically associated with
oil and gas vehicles in each of the high, medium, and low scenarios. The total incremental improvement costs
for the time period 2015 through 2030 have been calculated by interpolating the improvement costs for the
interim years (e.g., 2016, 2017, 2018, 2019, etc.).

Table ES-1. Estimated Annual Improvement Costs by Development Scenario

Design Year Low Medium High
2015 $170,100 $861,800 $2,921,900
2020 $926,000 $4,682,500 $9,507,600
2025 $950,900 $6,670,500 $9,808,600
2030 $1,314,300 $5,508,400 $10,184,300
Total (2015-2030) $13,837,700 $75,875,600 $135,899,600

On average, the County currently has about $40 million in revenue available for transportation capital projects,
operations and maintenance each year.! Assuming a continuation of average funding, this equates to an
estimated $640 million over the 16 year time period from 2015 through 2030. The estimated incremental
improvement costs associated with the oil and gas industry over the same time period in the low, medium, and
high scenarios represent a 2%, 12%, and 21% increase, respectively, over current Road and Bridge funding levels.

County Oil and Gas Revenue Projections

Property tax and severance tax are the major revenue sources that will increase as oil and gas wells are drilled
and begin to produce. These tax revenues are designed to offset the additional county expense incurred to
provide infrastructure and services to the industry. The following provides a general discussion of the factors
that influence resource-based property and severance tax followed by a detailed description of each revenue
source.

Perhaps the greatest factor that influences the amount of property and severance tax collected each year is the
market value of oil and gas. Property is assessed and severance tax is imposed on the value of resource
produced at each well. There are many factors that influence the value of oil and gas, including international

! The $40 million figure represents an annual average that is net of transportation funds transferred annually to
municipalities. The figure was obtained through discussions with Douglas County finance staff.
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supply, world demand, geo-political issues and natural disasters. The amount of resource related revenue
Douglas County receives will ultimately be dependent on the value of resource recovered.

The study team conducted a fiscal analysis to estimate potential revenues associated with the high, medium and
low development scenarios. Table ES-2 combines projected property tax and severance tax revenue to calculate
total revenue. It shows annual severance tax and property tax revenue collected by Douglas County.

Under the low scenario, oil and gas development will produce an additional $4.8 million in property and
severance tax revenue over 15 years. Douglas County will collect about $22.4 million in the medium scenario
over 15 years in the medium scenario. Under the high scenario, Douglas County will collect about $57.5 million
in property tax and severance revenue over 15 years.

Table ES-2. Douglas County Well Scenarios and Projected Total Tax Revenue (2015-2030)

Medium
Severance Tax Revenue $890,000 $3,325,000 $8,214,000
Road & Bridge Property Tax $891,000 $4,330,000 $11,228,000
Other Property Tax $3,028,000 $14,711,000 $38,070,000
Total Revenue $4,809,000 $22,366,000 $57,510,000

Source: BBC Research & Consulting.

Capital Needs and Revenue

There are three important factors that should be considered in determining the likelihood that the Douglas
County oil and gas industry will generate sufficient new tax revenue to cover industry associated road
improvement expenses. These factors are; revenue time lags; compounding revenue growth; and field
productivity, which are discussed below.

Revenue Time Lag

The development of oil and gas has the potential to require substantial front-end, capital investment in order to
maintain, expand and improve affected road infrastructure. Generally, road systems need to be improved or
expanded in advance of, or at least concurrent with, drilling activity. Road costs associated with oil and gas
drilling occur largely in the early well development period. The tax revenues stemming from oil and gas
associated property and severance tax will lag initial drilling by 1-3 years.

Simply stated, the energy industry and the residents of Douglas County need functioning and accommodating
road infrastructure in order to drill and complete wells and support baseline traffic requirements, but revenue
sources (property taxes and severance taxes) occur only after drilling and production is complete. Figure ES-7

below shows a graphical depiction of the revenue lag issue.
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Figure ES-7. Revenue Lag Issue
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It should be noted that in a successful field, over time, the number of ongoing productive wells will outstrip the
number of annual new wells and thus the problems of revenue time lag will diminish and, assuming prices and
production remain high, annual energy related revenues will grow far faster than new road improvement costs.
The critical factor here is simply the ratio of productive wells to new annual drilling. Although the pace of drilling
is unknown, most counties have found that oil and gas tax revenues catch up and exceed associated costs.

Well Success and Productivity

A third factor to consider in determining appropriate tax policy is the impact of well success rates and well
productivity on local tax revenue. The modeling presented here assumes a 70 percent well success rate. Non-
productive wells produce road costs associated with drilling, but very little of the property and severance tax
revenue. Similarly highly productive wells are also highly productive for tax revenue, while road costs will remain
fairly stable on per well basis, regardless of well productivity.

In essence, the county is sharing the risk and reward of well success with the field developers.

Other Potential Revenue Sources

The heavy truck traffic associated with oil and gas development will place new demands for road infrastructure
investment in Douglas County. Truck traffic could potentially increase on many county roads that are not
presently designed to accommodate the weight and volume of traffic if substantial resource deposits are
discovered in Douglas County. Oil and gas activity also may generate substantial revenue for Douglas County
through property and severance tax.

Given present local property tax rates and state severance tax redistribution practices, the study team projects a
transportation funding gap over the 15 year study timeframe, as depicted on Figure ES-8.
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Figure ES-8. Estimated Transportation Infrastructure Funding Gap, Douglas County, 2015 - 20302
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The estimated funding gap for each of the three development scenarios can be summarized as follows:

» Low Scenario: Funding gap ranges from $150,000 to $770,000 per year, with an average funding gap of
$570,000 per year

» Maedium Scenario: Funding gap ranges from $850,000 to $4.7 million per year, with an average funding
gap of $3.4 million per year.

» High Scenario: Funding gap ranges from $1.1 million to $8.1 million per year, with an average funding
gap of $4.9 million per year.

The funding gap shown in Figure ES-8 is largely the product of the revenue lag issue shown on Figure ES-7.
Annual oil and gas net revenues are dependent on the ratio of producing wells to new wells drilled each year.
Annual revenues will likely eventually exceed annual transportation costs, particularly if the number of new
wells being drilled tapers.

® The revenue figures in Figure ES-8 include all severance tax revenue and property tax revenue. In practice about three-
quarters of property tax revenue is allocated to the general fund, social services fund and developmental disabilities fund.
The property tax funds currently allocated toward the road and bridge fund account for about one-quarter of the property
tax funds shown in Figure ES-8.There may be other funding priorities in the County aside from transportation needs.
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Options for Douglas County officials to consider offsetting the projected transportation funding shortfall include:
» Publicimprovement district(s);
» Impact fees;
» Direct contributions; and
» Property tax reallocation.

Each option has its advantages and disadvantages (as described in Chapter VII), and the County should
potentially consider using several of the above options together.

Over the course of this project, the study team had many conversations with industry and local government
officials regarding industry transportation impacts in active resource development areas. Both industry and local
government officials indicated that establishing a regular forum or working group for industry and local
government officials to discuss community concerns has proven beneficial to both parties. There are regular
working group meetings between industry and county officials in many active oil and gas areas, including
Garfield, Weld and Rio Blanco Counties. Douglas County officials should engage the industry before widespread
development occurs to develop an ongoing dialogue regarding industry road impacts and potential mitigation
strategies. These working groups are crucial to the success of securing funding through any of the above
recommended funding strategies. Interviews with county officials also indicated that ongoing monitoring of
county roads has helped in assessing the impact of oil and gas development on the transportation system. A
regular road condition monitoring system will allow the County to assess and appropriately address road
degradation related to potential heavy oil and gas traffic.
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EXHIBIT D

COUNTY PUBLIC WEBSITE FOR INFORMATION ON OIL AND
GAS




OIL AND GAS INFORMATION PAGE:
http://www/bouldercounty.org/dept/landuse/pages/oilgas/aspx

TABS:

> Oil and Gas Information: access to County Commissioner March 1st 2012 hearing packet and staff
materials; press releases, other links

Documents and Links: access to public comment materials, staff presentation materials, Colorado Oil
and Gas Conservation Commission and EPA information sites

Land Use Contacts: address, phone numbers, E-Mail, E-Mail updates subscription link
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+ Administrative
Assessor

+ Clerk and Recorde
Community Services
+ Coroner
+ County Attorney
+ County Commissioners
District Attorney
+ Housing & Human Services
Building & Inspection
Zoning Enforcement
Zoning/Land Use Code

Qil and gas develp

Oil and Gas Information Documents and Links Land Use Contacts

Land Use GIS Mapping Boulder County is concerned about the potential for significantly expanded oil and gas drilling within the county, and supports
Land Use Records appropriate, tighter restrictions on drilling and increased local control to mitigate the impacts of these activities

Planning Division County and other local governments in Colorado do not have complete authority to regulate drilling. In order to ensure that the
Wildfire & Forests Comprehensive Plan and Land Use regulations are as thorough and up-to-date as possible, a temporary moratorium was
Conservation & Historic approved by the Boulder County Commissioners on Feb. 2 on the processing of the required development plans for local oil and

Hiesenation gas permits under the county Land Use Code (Resolution 2012-16 &) (422 KB)

Staff Directory
Resident Fecaback View: Commissioners full statement on oil and gas drilling
' Park? I rephpa Public Meeting Information:
* Public Health Board of County Commissioners:
+ Sheriff i ) i
Past Public Hearing Information:
+ Surveyor

‘ During a Public Meeting on April 16, 2012, for the Board of County Commissioners to unanimously decided to extend Boulder
+ Transportation County's temporary moratorium on processing applications for oil and gas development in unincorporated parts of the county
! Treasurer until Feb. 4, 2013.

The decision extends by six months a moratorium enacted on Feb_ 2 &(422 KB) that was set to expire on Aug. 2

Residents and other interested parties may submit comments on this issue to

commissioners@bouldercounty org 4.

The Commissioners held a Public Hearing on March 1 @ to consider terminating, renewing or otherwise amending the
temporary moratorium that has been placed on Boulder County's processing of applications for oil and gas development in the
unincorporated countv.
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